VIRGINIA DEPARTMENT OF EDUCATION
DIVISION OF ACCOUNTABILITY
OFFICE OF SPECIAL PROGRAMS

DECISION

In re:_
STATEMENT OF THE CASE
on o> S S
requested a Due Process Hearing wit!‘_ﬁublic Schmﬂ![ﬁecurd

#1) to reverse the decision rendered at a Manifestation Determination Review held on

-Zﬂ'ﬂl in connection with . - Dr-i_‘.li}l

was designated as the Hearing Officer. (Record #2). After conferring with

counsel a Pre-Hearing Conference was held nng[}ﬂ?.. As a result of that Pre-
Hearing Conference, the Hearing Officer declined to rule as a matter of law that the
actions of Ii‘te-Hcaring Officer to Lransfen-a the_:mgram at_

. School was not a change in educational placement as a matter of law, but
rather whether that transfer was a change in educational placement was instead a matter
for factual determination. The Hearing Officer advanced the previously agreed upon
hearing date to the new date D-EUUE. [n addition, the Hearing Officer directed
that “..-Eake immediate steps to convene an [EP meeting to develop a “functional
behavioral assessment” and implement a behavioral implementation plan fﬂ-:}
that. regardless of where -cominucs to r&cein‘e.ﬁﬁhooling. the disciplinary

problems which apparently exist can be avoided.” Record No. 16



2002

The parties declined to mediate the matters before the hearing officer. As

required by the Regulations the parties submitted in a timely fashion their exhibits and

list of proposed witnesses. At the hearing Dniim}l the student. _
was not present. Counsel for -:r{:semed the testimony of :
B o ccther with the testimony of- Ph.D., a Licensed Clinical
Psychﬁlﬁgist.iﬂ presented the testimony 01‘__5 regular education
and home room teaCher;_Coordinalor tlamentar}'.pmgrams.i‘i;
—-JS Hearing Officer; and— School Psychologist
at_ school. The matter was continued at that time and
reconvened Dn—lﬂﬂ’i. .JS then presented the testimony o—;m

emotional disabilities teacher fDr.S; an_ principal Di

Counsel for the parties then presented oral argument in support of their respective
positions.
STATEMENT OF FACTS

_:lt the time of the Manifestation Determination Review on
S 02 vas 2 12 vear old student at thej | NINE. School in

'Cmm‘w. - came o .‘Gunt}‘ from DnT-ZDG L.

was determined to be eligible for special education services with]isabi!it}' designated

as “emotional disabilities”. [PS Ex. 14 )The eligibility determination stated in part
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1h;u-lhad an “Inability to build or maintain satisfactory interpersonal relationships
with peers and teachers.” In aa:!ditimi.ﬁspla}'ed “Inappropriate types of behavior or
eelings under normal circumstances.” Because ut{.bm‘e average academic abilities
L-h;ld been assigned to the-n}gram {. JE—

since the W grade. (  PS Ex. 25) Atage 4..-'35 diagniosed as having Oppostional
Defiant Disorder. In addition, jlvas also diagnosed with ADD/ADHD and placed upon
medication. (.’S Ex.25)

_’s initial [EP datcd_ 2001, provided Eha["vould receive
one (1) hour per week of special education services in a special education classroom o
provide fDF-S need for *..social skills support and assistance with work
completion.™ t.’S Ex. 22

At the beginning of school in September 2001 ,-and other students in

ineffferade were advised of Student Responsibilities and Rights. {fffPs Ex8) On

_?.EI'DI ,-was involved in a teasing incident with fellow r:lassmatn::-
Dn_]ﬂ?,, complained to the Assistant Principal, -b:_wut
-5 teasing behavior. "S Ex:2 )-th:: guidance counselor a-

S :2n2cd 2 meeting with the two @ While the meeting was somewhat

confrontational, .:venmally and reluctantly wrote on a piece of paper that ~ would

not Leasc-in the future. .’S Ex. 8) During the period fmmll'.]'[]I.
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Ehruugh—".'.}ﬂ].‘ was disciplined for misbehavior which included
punching and harassing other students and being oppositional to a teacher. The
consequences of these actions included being sent home withi having a “"time
out”, attending counselor sessions, receiving in house detention and having seat
moved. 'S Ex. 2)

Dn 2002, a new [EP meeting was held and the [EP was
approved by.s parents. The accommodations and modifications were the same as
were developed in the prior [EP, namely “Positive Reinforcement” and “Clearly Defined
Limits/Expectations”, A behavior modification plan was not developed. [.S Ex: 23)

Dn! EGDZ.End.classmalts in :.3 class
were involved in a computer project. During the course of the activit}f-and(.
i'rien-ecidv:d to insert materials in the folder Df-the two having figured oul
how to access;-'S l'older-- at the apparent instigation of-nscrted the
phrase “DEATH AWAITS YOU" in -5 folder. After about an hour the rw{:a-
encouraged-m look in-fﬂlder at which timc-saw the words which had
been put inm.folder. At this point_callﬁ-d over ]nd showed  the
inserted words. As it was lunch time ’iedllass to lunch and mcrk-nd

-EO the school office. Thﬂﬁchoal administration then began an

investigation securing statements from teachers and students. During this time -did
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not participate in classes. !35 Ex. 3-6.,8 ) Later that day the priﬂtipu!-

‘nmiﬂed-i parents that-was being suspended for 10 school days
effective Monda}"\\-'hich encompassed the perind-lmugh-

._ U’S Ex: 17 ).ﬁirthcr notified the parents Ehat-w:ﬁ. being recommended
for expulsion [’r-:)rr.’S. On -;:-arents were notified that by reason of

the recommendation for expulsion which would result 'm-being removed from

school for more than 10 days, thﬂ[.S would be conducting a manifestation
determination review (MDR) which was scheduled for [N @lfPs Ex 18)
-R parents cancelled Lhe- meeting and as a result a new notice was issued
scheduling the meeting ﬁ:}r- "5 Ex.18& 19 )On -'.ha MDR.
was held. The MDR committee determined mat- discipline was not casually
related to@Rdisability IS Ex. 24) o 2o R - i
hearing officer, as the designee of ihe“S Superintendent conducted a disciplinary
hearing relative to the proposed expulsion recommendation. By letter dated-
2002 __-upheld the 10 day suspension but decided to hold the recommendation

for expulsion in abeyance. further directed tha-be removed t‘rom-

-and assigned 10 the.rmgram at a neighboring school.—

subject to what were described as strict probationary behavior requirements and.was

directed not to return to—f' PSEx.9) -nitially believed that
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-5 parents had agreed wit]‘.decision but was later advised that they did want
-m return m- r-'r. p. 125-127) -etumed to_
--::un-rhr:r vas separated t'rcrm'ﬁ:urmr:r classmates and placed in a

separate classroom with oversight by a teacher’s aide. _Tr p.395-396. 406-408)
- was given‘nurse work to undertake. Dn--s parents initiated
a request for a Due Process Hearing. (Record #1) Dn_vas ina

classroom h}-w[th periodic observation but was again given-{nateriu]s to
work t;n. The week Gf-\'as spring break so students did not attend classes.
At the prehearing conference ﬂn-mli}lthe hearing officer ruled that-:cuuld
refurn tﬂ-pending the outcome of the Due Process Hearing but was not to
be placed in-Jre‘;[aus class setting. The matter was set for a hearing Qn-
2002. (Record #16)
DECISION

At the outset and in response to 8 VAC 20-80-76 J 17 the Hearing officer
makes the following findings:

1. The requirements of notice in this matter to the parents were satisfied by

L8

2.- was properly designated as an Emotionally Disabled

student. The evidence also showed that- as also determined to be subject to
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Attention Deficit Hyperactive Disorder (ADHD) and Obstructive Defiant Disorder

(ODD)

-

;_-nr:cded and continues to need special education and related
SCrviCes.
The final question for consideration under the above section is whether
-"5 15 prm‘iding- with a “free appropriate public education.”
In coming to a conclusion on that lafter question two issues are presented.
First. was the decision of the MDR committee correct and second, was the removal from
_and the reassignment Gf-o _1 change of
educational placement which would have required a new IEP.

Was The Decision of the MDR Committee Correct

Disciplinary procedures available to the Local Education Administration
(LEA) are set forth in 8 VAC 20-30-68.

While a “Manifestation Determination Review” is not required 1if the
disciplinary action contemplated by the LEA is not to exceed 10 days, since expulsion
was being recommended  PS elected to conduct a MDR. See 8 VAC 20-80-68 BS.

In ¢conducting the MDR -EP teamn and other qualified personnel are
directed to determine that:

(a) in relationship to the behavior subject to the
disciplinary action, the student’s [EP and placement were
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appropriate. and the special education services,
supplementary aids and services, behavior intervention
strategies were provided consistent with the student’s [EP
and placement;
(b) The student’s disability did not impair the
student’s ability to understand the impact and consequences
of the behavior subject to the disciplinary action; and
(¢) The student’s disability did not impair the
student’s ability to control the behavior subject to the
disciplinary action. See 8 VAC 20-80-68 B5(2)
The MDR committee answered Yes to the first question and No to the
second two. -'5 parents through their counsel assert that these responses were

incorrect.
A Were-’s IEP and.ptauemcm appropriate and were the special
education services and behavior intervention strategies provided to-ccrn:‘.'tstcm with
[EP and placement?
[t should be noted at the outset that-‘s [EP team had just completed a

new [EP for-cm.-. 2002, three days before the incident which led to

-‘s suspension. {JPS Ex. 23 ) That [EP of necessity met with the approval, not

only of personnel at—but with s parents. At the hearing the parents

took the position that because the IEP did not have a Behavior Modification Plan it was
deficient. While the [EP form utilized b}'S to set forth the Curriculuny/Classroom

Accommodations and Modifications provided a line to check if a Behavior Modification

Plan was to be put in place in neither ihe- 2001, and thc-ﬂ{}l
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I[EP's were those lines checked. .’S Ex.22 and 23 )

The parents also asserted that they had not been made aware of the extent
Gf!ﬂ disciplinary problems or of their ability to ask for a Behavior Modification
Plan so that their approval of Ehc_’.‘l}ﬂl [EP was tainted by their lack of
knowledge.

The LEA’S response to this argument was that it, as a practical matter. did
have in effect a Behavior Modification Plan, based upon the actions of the School
personnel, but that it just had not been put into a written format. In addition, the LEA

argued that it too had been deceived b}-‘s behavior and they thought that  had

been progressing in‘ociah’emotinnal actions when in fﬂEt.’Elﬁ[iDl’lShip with the

student,-had deteriorated significantly. -Tr. p. 390)

The LEA immediately following the incident secured from -5
teachers and fellow students statements which detailed what had been going on berween
-and-classmates, in pmicuiar- during the course of the 2001-2002
school year. The record shows that their relationship was indeed rocky. [t appears that
-was a new student at_ The notes regarding the first reported
conflict between the twu-is illuminating. -kanstmed-s actions as
intruding upnn.riands. The Guidance Counse[or,-: in notes made

the following comments.
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shoulders 1 asked vhy eased an
rea ook instead of working on group projects.
replied topped contributing because every tim
to someone in the grou ould ridicul
"dirty looks". [aske vas threatened by alking
eplied only to certain ones. |
aid because they
to say things about
tried to convince that  awould
never say anything abou o others that was not true bccausc.
knew how hurtful that could be. -as unconvinced and so
- said because- vas just trying to reach out to
make some frniends, but would avoid several students tha
claimed off limits. made this concession, voluntanly in an
effort to stop the teasing. stated that efforts to
uvuid-'l'iends would be acceptable ut did not readily
apree to stop teasing [ asked {4 could at least avoid

Ianc-h:ugge houlders. @@EPS Ex. 8)
Subsequentl}*,i'as again disciplined for harﬂssing_ on

tried to talk
T Ulve

that were not true.

Was NeEw

_:L}ﬂ |. That was followed by disciplinary actions following harassment of

other students. During the course of the investigation it was learned T.hat-had been

observed by fellow students tripping and trying to kick'-:aElinglnames, and

bragging that- was annoyed b}fllctinns. Significantly nnﬁ-as

alleged to have stated that if they could ™.. freak Out-la}rhe.vill never come o
school again. || | R principal (I estified that-tuid.hat.a'as

trying to be a tough guy in so far as -‘s actions mward-vr:re concerned so that

!H‘.'Gid:‘d complaining to the school administration or teachers about -s conduct.
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When the evidence is considered in its totality, and not in hind sight. the
weight of the evidence supports the LEA's position. While it is true that-ud
relationship problems with other students, this was nothing new. The problems had been
dealt with over the years according to the stal’fﬂ-b}* cnunscling-sa
as to be positive when‘id something good and to be strict and consistent in
connection with-nt'raﬁtiuns. These problems appear to have had a varied pattern,
-5 negative emphasis un-_appears to have been missed by all concerned.
Only when the severity c:f-‘s conduct in relationship to the computer message
hecame known did the other elements of the relationship and it’s extent and duration
become known. Given the level of information then available [ believe that the IEP in
existence on! 2002, was appropriate.

B. Did the student’s disability impair the student’s ability to understand the
impact and consequences of the behavior subject to the disciplinary action?

The school psychnlngist,—. in  testimony gave
opinion on this question.  stated:

Q. The second question here, as to whether the

student's disability impaired his or her ability to understand

the impact and consequences of the behavior subject to

disciplinary action, the committee's decision there was no. I

take it you were in agreement with that also?

A, Yes,
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Q. Can you explain why?

A. There actually wasn't very much discussion of
this. [think all parties involved in that meeting clearly agreed
Lhat-understcu@d the behavior and that, the possible
consequences of the behaviors.

(). Let me ask vou about that. Why did -- was that
clear to you, as a member of the committee?

A. It was clear to me based upon my understanding of

R o koowiedge o

Q. Why was it clear?

A - is a very bright }'Dung- can be very

manipulative at times. An 1s a student, a child that seems
to strive for control in.life. and in various ways. Butin

many ways, seems to plan out hnw-::ehaves. to either elicit
responses from certain individuals, or to achieve certain ends.

Q. Sointermso emotional disability, vou didn't
feel that that impacte ability to understand that sending
the message was something that was against the rules?

A. No, not at all. _Tr. p. 294-293)

In addition, the number of counseling sessions and the prior disciplinary

actions in which-.vas involved lead me accept :-'5 conclusion on this

question.

(¢) Did the student’s disability impair the student’s ability 10 control

the behavior subject to the disciplinary action.
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-5 parents relied upon the testimony of their expert Dr. -relatin:

Lo this issue,

Dr. [ estified

Q. [s this type of behavior consistent with the problems
7

that we see in

A.  Well, yeah, because unlike a conduct disordered kid,
actually believes -- while.s doing what we call
harassment ctually thinks  is interacting in an

appropriale way, bﬁcause.can'l tell *.vhm-:rosses the
line.

.Lhinks.s just being energetic and exuberant, and trying
to initiate contact with other people. thinks'is just
playing the game the right way. And when{giifchallenges the
school and is Oppostional hinksjis using

intelligence to assert  creative way of doing things.

-actua!l}* doesn't get the concept that-s breaking rules
and annoying people, and Ehatis invading.:uears‘ spaces.
ctually thi is carrying c-ut.so::ial skills in an
appropriate way. doesn't have the mechanism to tell that

is crossing the line.

Q. s abehavioral intervention plan of some sort helpful
with children with this problem?

A. It's the only treatment that we know of.

Q. What should be in that plan, sir?
A. Well, any behavior modification plan for a kid with
Oppostional Defiant Disorder needs to include immediate
negative consequences, administered in the environment in
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which it happened, by the person who observed the behavior.

(3. Is inconsistent or intermittent discipline, is that helpful
with one of these youn g-?

A.  No. It basically communicates to them that there are
plenty of loopholes, that if they just wait or manipulate the
situation, they will be able to get out of it.

ST - do you know what a Manifestation
Determination Review is?

A. I'm familiar with it, from looking back on my notes. [
have testified at them before, so [ know something about what
it is.

(). All right, sir. Three questions are asked in those reviews,
and if you will bear with me a minute, I'll find it. We are
concerned with only one of those questions here. And the
question here is, "Did the student's disability impai bility
to control the behavior subject to disciplinary action?"

Now, keeping that question in mind. sir, do you have an
opinion as to whethe s disabling conditions impaired

iabilit}r to control @M behavior when'directed another
student to make threats to a third student?

A. Tnall these kind of cases, [ think{JJJls disabitity i

inability to direct and cunma.oehaviﬂr in these matters. I
think they are one and the same thing. That is.isabiliw.

Q. Explain to us, if you would, sir, if you can, or maybe I'm
asking the wrong question. But how doe andicapping
condition, how daes‘DD or ADHD impair.ability to
con{ml.eehavior‘?

A. Well. in the case of the ODD, whether§ilfis dealing with
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an't tell
15 hurting people's feelings, stepping on their toes,
invading their space.

Because | happen to know that.nm a conduct-disordered
kid. .:li}esn't do this maliciously, or for some identifiable
secondary gain.

-iust can't tell “Ws crossing the liﬂf:..mcsn't have

that mechanism. ( Tr. P.29-32)

On bt‘:ha]fat.PS. '- testified on this same question.

(). Now, in regards to the third criteria, whether the
disability impaired his or her ability to control the behavior
subject to the action, what was -- the committee's decision
was no. Can you explain why?

A. [t was our belief, and my belief, based on the pattern of
hehavior that-ms exhibited, and where and when
chooses ta engage in the types of behavior -- the teasing, the
threatening, the harassing of other students --iﬂas s0 at
times whan.is more likely to not be noticed by adults, when
there may be less adult supervision, in transition time, in the
hallway, at lunch, at recess. [t seems very planned and very
purposeful, and that indicates an ability to control that
behavior. vasn't impulsive in the classroom, and doing
things in front of the teacher, that would get aught.

Q. This specific action, which I'll just paraphrase
as.' getting another kid to send this message, is that
something that you regarded as an impulsive or uncontrollable
action on. 1part? [ mean, that specific action?

A, No.
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). Why not?

A. [ mean. it required quite a bit of thought, to be able to
carry it out.

Q. What do you mean by that? Explain that?

A. Well.— apparently, the story that [ understand vas
not the student that actually typed. '{Jﬂ of directed the
student. And from statements of other students, made
comments about the purpose of wha vas doing, in order to
scare or frighten this other student. They had to figure out a
way, because each student has folders, that they are able to
place their work in the way the computer system works. And

(). These are folders on a computer server?

A. Yes, on a computer server. And the students aren't
supposed to have access to other students' servers (sic). And
the files are only labeled by number, not by students' names.
So there is no real identifying information on the folders.
They figured out how the students were organized in the
folders, that it was an alphabetical listing. So they just went
through the class, figured out the names of the students in the
class, figured out what number this students had to be, and
then figured out how to place the message in .fc-ldar so that

ould later retrieve it. So it was somewhat of a complex
plan to carry out, much too complex to be impulsive on any
level.

Q. Did you, - see -- by the way, let me ask
vou: In your clinical interview that you had with his
past Wednesday, did -acknmvledgc wrongdoing fo
part in this action?

AL Nm.did not.




Q. Whel-u.'as confronted Wilh-n‘u'{}lw:mcm_
mitially when this occurred, what's vour understanding of
what-ﬂmedime reaction was?

A. Thatflhad nothing to do with it. Jvas not involved.

(. s that description of the incident amd-
involvement in it, is that something that you saw as a, just sort
of being an energetic and exuberant action of somebody who
didn't really think.wa_r, breaking the rules, but was just
playing around?

A. No.
Q. Why not?

A, [ think that most timcs,-s pattern whe 15
accused of anv wrongdoing, is to try to distance
it as much as possible, which again indicates to me tha
aware that what was done, or wha s being accused of is
wrong, and should not be done. And much at-respunse 15
very characteristic of children with Oppostional Defiant
Disorder. A part of the diagnosis is that they fail to recognize
or accept responsibility for their actions, or try to place the
blame on other people. And ill either sa}ihad
nothing to do with it, and try to deny as much as possible, or
say it was somebody else's fault, or someone else had forced

n some way to act the wayiacted. 5 o X
295-299)

rom
5

‘nd -s testimony is clearly in conflict. In evaluating their

competing positions we must return to the question being answered. “Did the student’s

disability impair the student’s ability to control the behavior subject to the disciplinary



action?” What was- “disability’ for special education purposes. At the eligibility
mccting['-‘.vﬂs determined to have “emotional disabilities”. That specific term is not defined
in cither the Federal or Virginia regulations but the term “emotional disturbance™ is. That phrase
is defined as follows:

“Emotional disturbance™ means a condition exhibiting one or more
of the following characteristics over a long period of time and to a
marked degree that adversely effects a child’s education
performance:

1. An inabilitv to leamn that cannot be explained by intellectual.
sensory or health factors;

2. An inability to build or maintain satisfactory interpersonal
relationships with peers and teachers;

3. Inappropriate types of behavior or feelings under normal
circumstances;

4. A general pervasive mood of unhappiness or depression; or

5. A tendency for development physical symptoms or fears
associated with personal or school problems.

The term includes schizophrenia. The term does not applv 1o
children who are socially maladjusted. unless it is determined that
they have an emotional disturbance. (Underlining added)

8 VAC 20-30-10

The evidence presented by parents’ counsel demonstrated tha had the

conditions known as ADHD (Attention Deficit Hyperactive Disorder) and ODD (Oppositional
Defiant Disorder) am:i- conduct, it was asserted, is attributable to those conditions.
However, there is nothing in the evidence to establish that these conditions constitute an

“amotional disturbance”, Since the third question required to be answered by the MDR

committee was that-s “disability” pravented'mm cnmmllinlc[ions. it follows



that it 1s only those conditions that fit within the “emotional disturbance” definition that can be
cxamined to answer the question. While “social maladjustment™ is not defined it must be
concluded that symptoms caused by ADHD or ODD must be viewed as being within the “social
maladjustment™ classification.
.S has developed a chart to assist its personnel in distinguishing between the
“emotional disability”, i.e. “"ED" classification and the “social maladjustment” classification. See
v PS Ex43). Ascan be seen in the various categories considered, among the other elements the
child having a “social maladjustment” is seen as being more purposeful in his actions.
-ontcndcd. as noted above, that:
-hin};:s .j ust being energetic and exuberant, and trying
to initiate contact with other people. ink s just
playing the game the right way. And whe hallenges the
school and is Dppostiﬂnalﬁ- thinks.s usin

intelligence to assert-creative way of doing things. ( '-
Tr. p.29)

The evidence however fails to demonstrate any circumstance or situation to illustrate
-pc:sitinn_ Instead we are just lefi with ] conclusion based upnn.
conversations wiih-with no facts to support that conclusion.
For the foregoing reasons it is my decision that the MDR committee’s

conclusion on the third question it was required to answer was correct.

[I. - Is the Proposed Transfer D“
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A Chanee in Educational Placement Requiring an [EP?

As was stated in the recent case Hale v Popular Bluff B-1 School District

USCA 8" 22 IDELR 268 (February 11, 2002)

The statute does not define the term "then-current educational
placement,” and the District argues there was no change when
it offered Jeffrey identical educational services at a different
location in January 2000. Considering this a fact-specific
issue, the district court reviewed the impact of the change on
Jeffrey and concluded that "[moving the location of his
services, in this case, changed the educational placement.” We
agree. Though the parties cite prior cases which seem to
disagree on whether a mere change in location was a change
in educational placement, the conflict is more apparent than
real. A transfer to a different school building for fiscal or
other reasons unrelated to the disabled child has generally not
been deemed a change in placement, whereas an expulsion
from school or some other change in location made on
account of the disabled child or his behavior has usually been
deemed a change in educational placement that violates the
stay-put provision if made unilaterally. SeeBd. of Educ. of
Cmty. High Sch. Dist. No.218 v. I11. State Bd. of Educ., 103
F.3d 545,548-49 (7th Cir. 1996), and cases cited.

In the Bd. of Educ. of Cmty. High Sch. Dist, No.218 v. 111. State Bd. of Educ., 103 F.3d
345 .348-49 (Tth Cir. 1996) the 7" Circuit commented further on this issue.

In the instant case, we are presented with variations on both
of these scenarios. J.B. has been expelled, but the parents do
not challenge the expulsion. The school board, rather than
allowed to redirect J.B.'s placement, as it commonly does
when the old school has become an impossibility, has
forfeited the right to do so. What is challenged is the power
of the court and the parents, rather than the power of the



school district, to effect J.B.'s placement.

Hesitant to definitively establish the meaning of "educational
placement” for our circuit, we adopt our sister circuits' fact-
driven approach. We accept as the outer parameters of
"educational placement” that it means something more than
the actual school attended by the child and something less
than the child's ultimate educational goals. Because we are
not concerned about Intervention's expulsion or that .B. and
his [EP are mis-matched, we opt for a looser interpretation of
"educational placement" and recognize within the term
enough room to encompass J.B.'s experience.

Following the Hale case admonition to examine the factual circumstances
and utilizing the parameters suggested by the 7" Circuit an evaluation of the varying
arguments presented by the parties for and against the transfer is required.

|. Comparison of educational programs. The [EP’s that were in existence
over the past two years pmvidec-w[th a minimal amount of special education
madiﬁcatinns.-vas scheduled to receive one hour per week of Primary Special
Education Service in a special education setting. The evidence was clear that this same
service could and would be provided at- As for the balance D-egular

education program the evidence likewise demonstrated that from an educational
perspective l:hat.v(}uld receive an cquivaient.prn gram at- as .'as
receiving atﬁ

2. Least Restrictive Environment. The parents asserted that i'mce_
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was farther t"mm!s. home Lhan_t was not education provided in the

“least restrictive environment.” However, since participation in a-pmg'ram 1S

considered by all parties to be an essential element in-’s educational program and
since _tsclf’was not the closest elementary school to-: home, the
fact {hut-is slightly farther away does not violate the least restrictive
environment in any significant munner,.S will continue to provide the necessary

transportation.

3. Environment 21[_— Counsel for the parents on the one hand
asserts Lha-hus been “demonized” by the -taff' and vet asserts that

‘still has friends ELL_md that it would he in -3 best interest to

return to that school. While it is true that the Supreme Court in Honig v. Dee 484 U.S.

303 (1989) held that it would not infer a “dangerousness” exception to the “stay put”
provisions of EHA, it does not follow that the effect D_S actions on ellow
students should be ignored in evaluating the overall educational placement question. The
school’s immediate investigative response could not help but stir up anxiety among
-5 classmates and their parents. [s it in the best interest of the school that this
anxiety be increased or should it be avoided. Unfortunately, it was -s own actions
that brought this attention to -Wherc there is an alternate site which will provide

equivalent service the evidence fails to disclose any educational benefit t{}.
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classmates to t'nrcc-zack into their midst. While it is hard to think ofa  _earold as
creating anxiety it should be noted thut-is a  year old who, according R-
educational assessment.’S Ex 26) has mental abilities which are equivalent to those
of a high school student. Children, parents and school administrators are on notice of
other children in other locations throughout the United States who have acted out their
aggression.

-1_-5 est Interest - Under IDEA the provision of a free appropriate
public education (FAPE) is geared to the individual child. The federal regulations state

that:
“The services and placement needed by each child with a
disability to receive FAPE must be based on the child’s

unigue needs and not on the child’s disability.” 34 CFR. Sec
300.300 (a) (3) (i1)

Thus in determining whethEr-'s reassignment lr::-Shcruld be
considered a change in.:‘dur:atiﬁnal placement the overall question of whether the
reassignment to -is in- s best interest is of primary importance. Looked at
from a variety of perspectives it appears that the reassignment is ir-ﬁ best interest.

a. Many of the witnesses offered b}.’?} asserted that the change would
enah!e-m have a “fresh start”. How does the reassignment become a “fresh start™”?

All parties concede that-made a serious mistake in participating in sending the
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death threat ED- [t was an action that raised a concemn ameng all associated with
-for the safety of a fellow student with whmr-md a poor relationship.
Hopefully, :Lt-.- new classmates will trem_simpfy as a new in
class and not as someone they have to avoid or be afraid of.
b. . _-in
would be good ﬂ:-r- to return m—

Q. ublic Schools has proposed mm-‘ing-o
another school for the remainder o grade. Now, in your
Opinion as , 1s that a good idea?

testimony stated that the reasons why relt it

A, No. [ don't think so.

. Why not?

A, Tthink vould learn best from this instance, this
situation, by going back to the people that were invelved, and
making amends to those people, and understanding, or being
helped to understand the consequences of what i:[icL and how it
impacted other people, and how/lould do better in the future to
have better relationships. ( rp.60)

While such a statement appears well intentioned, no evidence was
presented in the record before the hearing officer as to how this would be accomplished.
Indeed one of the chief complaints ab@ul-s conduct on this occasion and in the
past wa_-s.inabiiirj; to acknowledge thatji@vas at fault. How could.  make amends to

those who apparently didn't E}elieve_?
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Another element here is h-::aw-muid perceiv .;;eing allowed to
remain at- Certainly the school administration found -m{mipu]uli‘»'r:.
There was no evidence to show that on prior occasions benefitted from such an approach.

-11:15 even been reported as emailing classmates that {vould retum tc-
|

It should be noted that even ‘:.:lid not come out a say

unequivocally that it would be in-s best interest to return m_

(Y, i You are aware, [ believe, Lhat-lltc:nde:{i
- School?
A Yes
Q. In th::il-amgram?
A Yes.
(). Are vou aware that has proposed moving

-o another school, anc:-Lher.sch:ml,-

for the remainder of this school year?

A. [ have heard that, yes.

(. In vour opinion, sir, is that a good idea?

A.  [have never been to -:‘choﬂl, Whatever schoal.s
ooing m.is going to need a very structured, all-day-long

behavior modification plan. I'm not familiar with what-
consists of, or what it includes.

Q. Butis the idea of mm'ing-at this time a good idea?
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A, The only thing that would be a good idea is that 'e in a
situation whcre'las a structured, consistent, all—da:.e'—EDni

behavior modification plan. That's the best treatment for
based on npairment.

TP <o testified as to how s behavior should be managed.

Q. Is a behavioral intervention plan of some sort helpful with
children with this problem?

A.  It's the only treatment that we know of.

Q. What should be in that plan, sir?

A, Well, any behavior medification plan for a kid with
Oppositional Defiant Disorder needs to include immediate negative
consequences, administered in the environment in which it
happened, by the person who observed the behavior. - r.
p-30)

While the “immediate negative consequences” to.a_re not currently in
place, it is the Hearing Officer’s view that the most serious consequence of allowing
-to return m_wauld be that it would create in-‘nindjust the

opposite reaction as that sought by :.

For the above reasons, it is the decision of the Hearing Officer that the

reassignment to- is appropriate and in-s best interest and does not

constitute a “change in educational placement” within the meaning of IDEA.

Implementation Plan

A new [EP meeting was held on -EDDE, which included a
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Behavioral Intervention Plan. Neither were approved by‘ parents. Prior to
-s movement tﬁ-ﬂ new [EP meeting should be convened ut-that
would includﬂ-new [EP tearn as well as members of the [EP team ati
specifically  _Jand N

The BIP at-shﬂuld include implementation requirements designed

on the one hand to make sure that all adults who have oversight function are aware of

-s prior behavioral problems while at the same time making sure that no gossip

E'mm_lrcaches -a new classmates. The “fresh start” should indeed be

a fresh start.

While school staff and the experts on both sides have emphasized the need

for strict requirements and responses for-s behavior, the Hearing Officer has noted

the lack of comment on both sides during the course of this hearing concerning the

quality of the materials being presented to- ) -L:f}mplained to i
that it was hard to ge-nut of bed. ‘is asserted to have said that was the

parent’s problem not the school system’s problem. While on its face that is correct, at the
same time it is the responsibility Df.FS to attempt to provide an environment for -
that attending school would be something tha[.wauld want to do and not to avoid.

Wilhilbove average intellectual abilities it would seem that much more could be

eained by lening!k_now that because ul’-,lnique abi[ities.is being given
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areater opportunities for creative leaming rather than simplv concentrating o
2 g B g

disciplinary problems alone. The convening ut’the-mersling 1s appropriate.

Dutcd:-ZDDE

Hearing Officer
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APPEAL NOTICE

The parties are hereby notified pursuant to 8 VAC 20-80-76 O that a
decision by the hearing officer in any hearing, including an expedited hearing. shall be
final and binding unless the decision is appealed by a party within one vear of the
issuance of the decision. The appeal may be filed in either a state circuit court or a
federal district court without regard to the amount in controversy, The district courts of
the United States have jurisdiction over actions brought under Section 1415 of the

[ndividuals with Disabilities Education Act (20 USC Sec 1400 et seq) without regard to
the amount in controversy.



