CASE CLOSURE SUMMARY REPORT

( This swmmery sheer must be used as a cover sheet for the Hearine Qfficer's Deciston at i
ypecial education heéaring and submined o the Department of Education before billing. )

School Division Name of Parent(s)
Nume of Child Duate of Decision or Dismussal

CETEEETEE None

Counsel Representing LEA ' Counsel Representing Parents/Child
Parent Both
Party [nitiating Heanng Prevailing Party

Heanng Officer’s Determination of Issues(s):

Compensatory Education Ordered, remainder of relief requested by the parent denied.

Hearing Officer’s Order and Outcome of Hearing:

A s :ntitled o compensatory education for a period of time equal to the total
class ime il spent with B i - 206 hours. The compensatory
education will be provided in a manner agreed upon by the [EP team.

This certifies that I have completed this hearing in accordance with regulations and have advised the
parties of their appeal rights in wnting. The written decision from this hearing i1 attached in which
[ have also advised the LEA of its responsibility to submit an implementation plan to the parties, the
hearing officer, and the SEA within 45 calendar days.
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School Division

VIRGINIA DEPARTMENT OF EDUCATION
POST HEARING REPORT

Parent

,

Division Supenintendent Child
. 09090 None
Counsel Representing LEA Counsel Representing Parents/Child

Hearing Officer

Lad

Parent
Party [nitiating Hearing

[ ISSUES AND PURPOSE OF HEARING

| S s - ool fail to implement the [EP in place during the school year

F.

in one or more of the following ways:

Failed to provide auditory-verbal therapy (a.k.a., auditory-verbal approach).
Fuiled to comply with the [EP during the administration of the @i grade
Standards of Learning Assessments,

Failed to address the short-term objectives in the IEP,

Failed to provide occupational therapy,

Failed to provide specific methodology required due to the student’s docume nted
disabilities, and

Failed to provide necessary evaluation of the student.

If so, is the student entitled to compensatory education?

Did S Schools fail to follow all material Due Process procedural

requirements, including any required notices?

Cun S S hoo's provide an [EP and related services, if any?



1I. PROCEDURAL MATTERS

_ requested u Jie process hearing to address the issues set out above.
By letter dated SN the Hearing Officer notified the parties that a formal
impartial hearing was scheduled o
Prehearing conferences by telephone were conducted by the Hearing Officer with L |
ad R T F and T As a result, the date for
the due process hearing was rescheduled for SN to address the expanded list of issues
shown on the Addendum to Pre-Hearing Report date (i RN and as set out above.
oni. in additional pre-hearing telephone conference was held, As aresult, the
Heuring Officer issued an Order dated NN addressing certain issues raised by letter und
during the telephone conference and extending the deadline for providing copies of Exhibits Gr
Fra) at 5:00 p.m.
By letter dated SR ; n requested dismissal of request for a due
process hearing without prejudice. However, by letter dated D . i hdrew
request for a dismissal, Inaddition,  withdrew  earlier request for the Hearing Officer to
IMmpose sanclions on _-
on N ' an additional pre-hearing telephone conference was held to consider
SR otion to Reconsider the Order entered on NN At the conclusion of the
conference, the Hearing Officer entered the Order datud‘-
The hearing commenced on N as scheduled. However, the heanng was not
completed and by agreement of the parties was scheduled to resume on ) | at 9:00 a.m.

15 shown in the Second Addendum to Pre-Hearing Report dated SN
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Pending the reconvening of the due process heanng, the Heanng Officer received a letter
irom I o objecting to i EGEGNGEGED : - iien notice date SIS
estublishing an [EP meeting for D to consider ESY. _ W requested that the
Hearing Officer order to convene the IEP meeting without delay. By Order dated

== the Hearing Officer declined to order that the requested IEP meeting occur prior 1o Tl
B but ruled that the matter would be considered, if requested by I :!the beginning of the
hearing on D W i not on W request that the matter be further considered.

Both parties had notice of and participated in the hearings conducted on il and

T Requirement of notice 1o the parent of the hearings was met. The parent did not
object to the hearings being conducted at the chosen location. At the request of the parent, the
hearing was open,

[, WITNESSES

On S 1 witnesses in order of appearance were us follows:

For the student:

] O i e L D e

On! the witnesses in order of appearance were as follows:

For the student;

I ek [ ==




For the School:

Lad d, —

IV. EXHIBITS

The exhibits for the student, compiled in a separate binder, are numbered Exhibits No.l
through No. 144,

The exhibits for the school, contained in a separate binder, are lettered Exhibits A through
AAA. Exhibits TT and UU were withdrawn by W not considered. Exhibits I, RR and
OQ were admitted over I objcction. In addition, the Hearing Officer did not allow the
admission of ~ N grade book which was offered by -mgether with étter
duted S ' B \ctter and proflered exhibit are included in the school's binder of
exhibits but was not considered by the Hearing Officer in reaching the decision due to the untimely
filing of the exhibit,

In addition to the exhibits listed, the Hearing Officer considered the wrtten arguments

submitted by J I -nd by SR bchalf of 2R Schoo's

V. APPLICABLE LAW AND REGULATIONS

A Individuals with Disabilities Education Act (IDEA), 20 U.S.C. Section 1400,
et seq.

B. Code of Federal Regulations

C. Virginia Code Sections 22.1-213, et seq.

D. Regulations Governing Special Education Programs for Children with Disabilities in
Virginia, effective 1/1/2001.

In addition, the parties cited the following case law:
The Board of Education vs, Rowley, 458 US 176 (1982)
Hartman vs. Loudon County Board of Education, 1818 F.3d996 (1997)
Barnett vs, Fairfax County School Board, 927 F.2™ 146 (4™ Cir., 1991)
Burke County Board Education vs. Denton, 895 F.2™ 973 (1990)




Mrs. C. vs. Wheaton, 916 F.2™ 69 {1990)

Parents of Student W vs. Puyallup School District. 31 F. 3™ 1489 (1994)

Jaynes v. Newport News School Board, Unpublished opinion of the United State
Court of Appeals (4" Cir., 2001)

VI, SUMMARY OF THE EVIDENCE

SR - o of oz 3l currently attends RS o o |
o S Vi @B s cligible to receive special education services.

Prior to enrolling in GG S oo S oended SNEEEG
SR ool also in SN (< porticipated in the scif-contained program for the
SRR it specch/language therapy and occupational therapy provided as reluted

services. B has experienced difficulties with ear infections and has had surgery on{ilear drum.
Wl hus worn hearing aids and has used an auditory trainer.

T - Prior to R " d spent  first four
years of life in IR 8 hcoring difficulties and educational needs were not
addressed until . adoption. and Wlfamily moved to §/irginia from i S'h:
received special education services while in i N EMERRRNMIENNN " c has continued to receive
special education services while residing in NN Virginia.

An [EP was adopted on G for the period commencing N ind

ending GBS J= 3 R :'cnded the [EP meeting held on-
[ | ind gave permission to implement the [EP and the placement decision.
Ongui ! an additional meeting was held and attended by (NS
—gm'u permission to implement the addendum adopted on NN The addendum
provided that il was performing at or near Wability and a current evaluation was requested in

oeeupational therapy and phyasical therapy to eatablish preaent functioning level, The addendum alse




set out that the school had provided the wireless transmitter noted on page 14 of the original [EP.
Finally, the addendum tabled the request for a vision evaluation. staung that .
{Occupational Therupist) would investigate the possible assessment.
On S an additional IEP meeting wis conducted which was attended by
SR - (EP addendum adopted on (D set out that the physical therapy
gvuluatron was reviewed and that school related physicul therapy was not indicated or recommended
at that ume. The LEP team also concluded that school related occupational therapy services were no
longer needed. I o ve permission to implement the IEP but noted  disagreement with
“the decision not too remediate visual motor deficits”.

On SN an [EP meeting was conducted for the purpose of reviewing goals and
objectives. Al the meeting an annual goal in the skill area of orgunizational skills was adopted
together with four objectives. (NG :!'cnded the meeting and gave permission (o
implement the IEP addendum.

VL. DECISION

The parent has the burden of establishing that (R Schools failed to implement
the [EP, as modified, during the school year . as more fully set out at page one of this
Decision.

In considering the evidence presented to the Hearing Officer, the evidence is viewed in light
of the standards set in the Rowley case decided in 1982. In that case the Court held that the
substantive requirement that FAPE be provided is satisfied if the [EP is “reasonably calculated 10
enable the child to receive educational benefits.” The Fourth Circuit Court of Appeals adopted the
Rowley standard in the Barmett case stating that **....an appropriate education is one which allows the

child to make educational progress,”




This decision addresses the issues ramsed 10 the order 1n which they are set out on page ong

of this Decision as follows:

| A, Fuled to provide auditory-verbul therapy

The IEP annual goals for speech and language therapy and reading instruction do notinclude
a specific reference to auditory-verbal therapy. However, the use of AVT was incorpurated into the
[EP as an accommodation o be “integrated in speech”™ and “integrited in reading”™. The evidence
viewed 1n its entirety supports the schools assertion that AVT was provided as an accommodation
as set oulin the [EP. B o xpert with excellent credentials, reviewed Nllllll=cords,
viewed (D d:o and observed S and S o+ i

the classroom setting. Ecstified that both Q< SN used methodology consistent

with the auditory-verbal approach. In addition, the testimony of GG < NG

supports the conclusion that (R complied with the IEP in this regard.

. B. Failed to complv with the [EP during the administration of the rade SOL

P points out that M [EP requires 225 minutes of special education instruction
in the special education classroom. asserts that during the administration of the grade SOLs
in @B 25 removed from the special education classroom and placed in a general
education classroom, with no instruction provided by a special education teacher.

SR h: principal at N < hool, testified that two days in March were involved
with the SOL testing, testified that on one daydllJ#¥ was placed in the regular education
classroom for one hour during SOL testing and on the second day for an hour and one half.

SR ' special education teacher, testified thal provided W with

assignments which were designed to be done independently, assignments which were independent
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work of the type (IR h.d provided to QR :n Wl pecial education classroom. While
S cucs thot (N i -c to provide any samples of the work produced during the
SOL testing time, the testumony of [N - CEREREN i s :dcquute (o establish that

the deviution did not constitute o demal of FAPE

.. Failed to address the shoit-term objectives in the [EP

The totality of the evidence supports I contention that (I (- e (0
provide @ with € APE during the first eleven weeks of the school year. The content of the [EP

was adequate. However, the Hearing Officer views the evidence as proof that during the eleven

weeks that R s @GN (cocher, very little was done to implement the short term

objectives for the annual goals set out in the [EP.

In contrast, the Hearing Officer concludes that the short term objectives in the [EP were

uddressed during the balance of the school year.

W is correct when  argues that the Rowley substuntive stundard of FAPE does not

require an LEA to hire the most highly qualified teachers. However, the Rowlev standard does
require the teachers who are hired to implement the [EP. I fuiled to do so. testified
that in teaching@lll  used “eclectically” whatever '([llifneeds” to teach @lfto read.  stated
that  did not use the Herman Method, that  did not usually assign homework and that  :ould
not recall the purpose of an assignment shown (g (Exhibit 96). testimony regarding what
objectives were addressed was in conflict with notations made on the daily instructional objectives
record sheets (Exhibit 93). testimony that  turned off the classroom lights for ten minutes
from two o'clock to 2:10 to get the kids to “relax and refocus™ was not credible when considenng

that their school day ended at 2:30. The Heaning Officer further questions the quality of




@ siruction when considening that N isspelle student’s name '\ rather
thun (IR on daily instructional objectives records sheets. This from the teacher.

B roucs that "5 communication goals are paramount to @l appropnate
education and every aspect of @l life. (@B s critical of the School's efforts with respect to
addressing @l s hearing deficit and providing appropriate stralegies to monitor communication
break downs and implement the short term objectives and annual goals. However I s
not presented evidence sufficient to carry burden of showing that the school during the balance
of the school year fuiled to provide FAPE as required by Rowley.

|. . Fuailed to provide occupational therapy

q’s 1EP adopted on (R provided that @l would receive occupational
therapy sixty minutes per month in the special education classroom and twenty minutes per month
in integrated settings. Following a physical therapy gvaluation and an occupational therapy
evaluation the IEP team on (NN concluded that neither physical therapy nor
occupational therapy was indicated and would not be provided after

While ‘argues that @lidisagreed with the decision regarding occupational therapy,

did give written permission to implement the [EP as shown on the “Prior Notice of [EP
Placement Decision” dated (NN~ Accordingly, itis not clear to the Hearing Officer
that the school had a duty to initiate a Due Process Hearing regarding this issue.

The measurable annual goal related to occupational therapy contained in the [EP relates o
visual-motor skills, ie, keyboarding skills, @ oroues that F called the
keyboarding instruction “visual-motor” simply in order to have the occupational therapist provide

these services.




Occupational therapy evaluations were performed by the (G C:cr i
- by CEE o " A (0 Socciol
Education. _- report concluded EhuL— no longer needed school related occupational

therupy services to improve school functioning or to increasellk benefit from Ml special education
program. MR hos not met burden of proving otherwise.

|. E. Failedtoprovide specific methodology required due to the student’s documented disabilities

_Schnul's duty is to provide a free appropriate public education to (N [ts
responsibility to do so is achieved by adopting and implementing an LEP.

It is clear from the evidence that .believes that the exclusive use of audit:}r;;'-
verbal therapy would muximize SEEJEER progress. 2R . !so believes that a computer program
known as “FastForward” should have been used in *educatmn&l program. However,

S :cucs that neither the adopted [EP, as amended, nor federal or state laws and regulations,
require the school to comply with _F demands regarding specific methodology used in
implementing the [EP. is correct.

With the exception of -cluss,‘received FAPE, even when considering the
school's decision not to use “FastForward" and when considering its implementation of AVT in the

manner required by the [EP.

| F. Failed to provide necessary evaluation of the student

'cﬂntends that requested a neuropsychological evaluation for R
continuously since ; : also contends that requested a visual-motor evaluation and an

independent educational evaluation with an appropriately trained provider.



The evidence indicates that as part of the development of the [EP, —
requesicd (ENENg '© conduct the neuropsychological assessment. However, -
testified that such an ussessment was not necessary to assist the [EP team in the evaluation or re-
evaluation m"fur the purpose of determining eligibility. "R vrote | G
& denying the request fora neuropsychological assessment. Such being the case. ! -
hus the.burden of showing erther that the school was required by law to provide such an evaluation
or that failing to provide such un evaluation deprived @l of FAPE. The evidence does not suppor

gither argument.

In addition, at the (NEG_ [EP team meeling, JER rcquesied a vision
evaluation with a behavioral optometrist. The request was tabled until further information was
gained.

The totality of the evidence, including the history of e-mails and other communications
between e ond R, ! best indicates a communication breakdown with respect 10
this issue. Following the various communications in this regard, an [P team meeting was held on
S 1o further discuss the assessments and evaluations which had been conducted,
including a report done by (N Ccnter and the report prepared by IR The
exhibits do not suggest that the school was on notice as of the r [EP meeting that the request
for a vision evaluation continued to be an issue.

Finally R -~ requested an independent evaluation. ]

provided g vith G irccpendent educational evaluation policy, a list of

evaluators for occupational therapy and other rel ated materials. correctly argues that

@R ‘s 2ctions in this regard complied with the procedural requirements set out al 8VAC 20-08-70
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(B). R s not shown that (SRR mitted a procedural violation with respect

w the independent educationul evaluation and thus denied FAPE.

2. Is (R = ntitled to compensatory education?

@R : -:itled to compensatory education fora period of time equal to the total class time
G ;rent with "R - 206 hours. The compensatory education will be provided in a
manner agreed upon by the IEP team.
3. Di Schools fail to follow all material Due Process procedural requirements
including v required notices?

The evide ce does not demonstrate that (NI i \cd to provide prior notice as
required by 8VAC 20-80-70(C). However, the evidence does indicate that 'nmcd
disagreement with the decision in .0 cease occupational therapy. While r
granted permission to implement the [EP addendum adopted in it may be argued that
denied purental consent forceasing occupational therapy. If so, itcan be argued that e e
violated 8VAC 20-80-70 (E)(c) which states that informed parental consent shall be obtained before
“any partial or complete termination of special education and related services....”. However,

@R correctly argues that such a procedural violation is not remediable if it did not cause‘

to lose any educational opportunities. The evidence does not prove such an assertion.

4. Can (SRR Schools provide an [EP and related services, if any?

While the evidence amply demonstrates a long history of contentious relations between
school personnel and * the evidence does not prove that the [EP as implemented is not
providing some educational benefit to (il 2s required by Rowley. While the evidence has clearly

demonstrated certain shortcomings in communications and an implementation of the [EP, the



evidence has primarily demonstrated that -desircs that - receive instruction and

therapy from those thut-hus deemed to be the most competent in their fields using the matenals
-hus deemed (o be the most appropriate and effective. While - efforts are laudable,
—burden in the hearing was to demonslrutfz-hus failed to make progress. {nes
not carried this burden.
_ the school psychologist employed by _S-:huols. stated
.g;ini:}n that-is making satisfactory educational pmgms&._ opinion was given

considerable weight by the Hearing Officer.

The Hearing Officer, in reaching ..Iecision, has placed great weight on the opinions m.

-und_their credentials and experience being unchallenged.

Accordingly, the Hearing Officer grants the request for compensatory education. In all other

respects, the Decision is in favor D_Schnnls. All other requests for relief are denied.

VI NOTICE

The decision of the Hearing Officer shall be final and binding unless the decision is appealed

by a party within one year of issuance of this decision. -chnols shall submit an

implementation plan to the parties, the Hearing Officer and the SCA within 45 calendar days.

_ R0

Date

11, Counsel for [P blic Schools
, Superintendent (NN S chools
SR Diroctor of IS S P b!ic Schools

Dr. Judith A. Douglas, Director, Office of Due Processing of Complaints
Department of Education, P.O. Box 2120, Richmond, Virginia 23218-2120

13



