VIRGINIA DEPARTMENT OF EDUCATION
POST-HEARING REPORT
FORMAL DUE PROCESS HEARING

G - o SCHOOLS SR rate e

School Division Parents
Director of Special Education Student

Hearing IIP{, Hearing Initator

L. ISSUE AND PURFOSE OF THZE HEARING

This due process hearing was initiated by S - O - e
parents™), parents of _ (“the student™), in a Request for Due Process Hearing
signed by S o o _ (1.E. 91). This request was made to
o - Difactor Special Education, N S chools ("PS”].

In the request, the parents voiced these complaints: tPS failed to inform them it had not
received the student’s prior education records from the school @ next immediately attended in
- @ vas cdministered a psychological test without their prior consent in ffgrade; an
Individualized Edu:atmn Prngram (“IEP™") was set up f@r- in -gradc w]:uch ﬂ].t.‘.}’ did not
sign; and that ﬁmuﬂh it is mow recognized that the student 1s "borderlme _
), the .aducﬁtiau. was supposed to be provided from @ - :c not carried out.
The parents indicated that they had made inquiry of a private scheol,ﬁ, and
believed it to be a proper instructional institute for I G, -n.d sought funds

from 'PS to pay for this private placement.

In response to the request, the undersigned hearing officer was appointed by letter dated



— A pre-hearing conference was scheduled for and held on ¥ s )
lFS was represented by NENR: of the law fim of R -, U

m Virgin.ia-l" he parents declined to retain counsel

and represented themselves at the hearing.

Following the hearing on NUNBMEED, he parties agreed to a schedule by which
edbh side would have one wesk to review the hearing transcript and submit arguments in writing,
with the final decision due one week thereafter (T. 249). The parents sought to have additional

post-hearing evidence submitted, but that evidence was not considered, it being untimely and

without the prior consent of (S

II. FINDINGS OF FACT

Prior to the hearing the parties stipulated to the admission of 93 exhibits which are
contained in & Joixt Exhibit (“1.E.") binder. These exhibits document the student's history at §jPS

quite completely.

The student is a Whyear old W currently attending G Schoo! in

_ The student was first enrolled m‘FS m‘ grade soon after the start of the-

academic year, transferring from m School in ARG

‘J E. 1) Thuugh'PS made several attf:mpts to obtain the student’s academic records

from -{I E. 2), it was not L!ﬂ'(liwﬂt lPS received a partial I[EP from

“.T E. 3). That partial IEP, containing results of educational and psychological tests

of the student conducted in -:lnd @ identified certain leaming deficiencies in the student;

-



specifically, that W performing at the W ocade level in reading, language and math. and had
some problems with maintaining attention. An .PS child study commirtes at the student’s
school took cognizance of this information and in'its initial meeting on G

recommended re-evaluation (1.E. 4).

The following day, mthe school gave the parents written notice that
having received information ffom M i v:s being recommended that the student

receive exceptional education services through the '.FS S . and

requested the parents execute a form erclosed granting permission for evaluation to determine
the student’s needs (J.E. 5). The student’s oo the formon —and
returned it to the school (J.E. 6). Among the components identified (by circling) for action in the

evaluation was “psychological.”

A psycho-educational evaluation was performed during the following 6 weeks, and a
report made on GGG by School Psychologist S | = 7). Educational
testing indicated that the student had made 11'.1112 or no progress in areas of reading and writing
ability over the past academic year (compared to the levels reported in the (! TEP), though
the student’s math scores had improved to a@lygrade level. In sum, Nl =valuation
describes a child with NG -+ years below. age group and gr'ade setting, and
WISC-III scores of 71 (full scale), 73 (verbal) and 74 (performance). The evaluation also notes
problems with attentiveness. lack of self confidence in @ ability to do the work, and a
sometimes negative atitude towards the school environment. There was no apparent hearing or

visual impairment noted at any time. The student was determined to have ‘
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N o iprovement was noted in “activity level and

concentration in school™ as a result of low dosages Gf-iﬂ garly .{I.E. 17).

The student’s principal at _- (T.42-1035), and .gr:;{ie
teacher, (D (T. 107-151), both testified that @25 afforded instruction aimed at.
level, which included plf".cemuﬂt in a small multi-age group setting of #9 students and thres
adults [:E:Ik regular teacher, a special education teacher, and a paraprofessional trained to work with
special education children). @ c2knesses appeared most marked in word recognition and
decoding; .strangths were in short term memory and verbal skills. M s being taught in a
group of six to eight, and had daily instruction in reading in a group of two or three students with
a paraprofessional or teacher. This allowed @ ooc-on-one instruction as needed. The YD
reading instruction method was implemented, which uses audio and pictures to assist in word
recognition. The evidence at the hearing implies this teaching approach was based on the
learning deficiencies shown in the partial IEP from _Fm [EP was developed in the late
spring of @ fo!lowing the re-evaluation performed by .PS, which would be effective for the

upcoming academic year, and to which the S --d (JE. 19)

An [EP develupeé and approved by theW@iillf§ for the following academic year | G
i ssed agair®¥il continued deficiencies in reading, math and language (1.E. 28). The
student’s [EP for the next academic year _ noted again@lh weaknesses in those same
areas, and recommended placement in a special education setting, to which the parents agreed in
writing (J.E. 32). An interim [EP was agreed to by the WD (o1 the student’s participation in a

summer program in vear @(J.E. 43). The triennial [EP (J.E. 51) for the student’s ‘ grade




academic }'ear_.) noted the same deficiencies in reading, writing and math, and
proposed an assessment during the vear at tha_a.nd after school

tutoring when it becomes available at Ml current school. The -signcd this [EP.

The parties did not dispute that the student showed some improvement the first year in
the 'PS school, and wiﬂ‘l the parents’ consent, the student repeated the W r2de to reinforce the
pmgresls 8 made. However, progress the second year was minimal, and the student’s
weaknesses in math, reading and language appeared to stagnate or retrogress in subsequent years
Teacher comments from academic years B o 9 incicate the student was losing focus in
the classroom and was not following up on homework assignments (and therefore, not

reinforeing classroom progress).

This fall, the student’s eligibility team determined @ would be best served by
classification as a _student and an TEP was proposed (J.E. 90). Only the-
attended this [EP team mesting.ll'houg_h it purports to provide the student more individualized
instruction in weak areas, the parents objected to its implementation and filed this due pmce%s
hearing request. The student remains is stafus quo as an 8B student at @B pending the results

of this matter.

II. CONCLUSIONS OF LAW

The [ndividuals with Disabilities Education Act (IDEA) (20 U.S.C. § 1400 er seq. And
the implementing regulations (34 C.F.R. Parts 500 and 303 and Virginia Regulations), is

intended to provide a free and appropriate public education (FAPE) for every child with a
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disabilitv. Timothy W. v. Rockester New Hampshire School District, IDLR 441:393
(15tCir.1989). While the Supreme Court has held that the requirement of a FAPE is met if the
child is able to “benefit educationally from that instruction,” that does not impose a duty on the
state to maximize the potential of the child. Hendrick Hudson Board of Education v. Rowley, 438
U.S. 176 (1982). The Rowley standards for a FAPE are met in this case if the preponderance of
the evidence shows that WPS has complied with the procedural requirements of the [DEA and if
the [EP developed according to the IDEA procedures is reasonably calculated to enable the

student to receive educational benefits. fd., 203-204.

A preponderance of the evidence presented at the hearing demonstrates no serious
procedural violations by ‘PS. The parents were timely apprised of all relevant steps taken by
‘PS, as is amply documented in the exhibits. The signature of one or both parents appears on all

IEPs in evidence (with the exception of the last one at issue).

While ..PS never ﬂbtaineri the student’s file from the _s-:hool, blame cannot be
laid at the doorstep of tFS because its employees apparentlv made numerous attempts to obtain

the studf:n.t 5 records fu::r gradcs .ﬂ]mugh‘at thf: t:.ma of . em‘ollment at _ The

.'.'..--'\--'L.-l:l Froyl -

pamal l'EP ‘PS ﬂnlall:,r rec:ewer:i Emm D placed iton alr:rt uf Lhe smdent sTo
deficiencies and appropriate educational measures were 1mpiemented to acf.d_ress ﬂ:LCIEE um::i

further evaluations could be performed and TEPs devclﬂned

To the extent the paiants complained that they did not give prior consent to the 1P

psychological evaluation of the student requested by BPS, the parents are wrong. The request




form was signed by the S - - form itself indicated a psvehological evaluation would be

conducted.

While it is alarming that the student has not progressed to a level expected by -pEIEF.EE
and Wteachers, and remains woefully weak in basic educational skills, Rowley does not require
.PS or any school disu-iFI to provide more than reasonable specialized instruction and related
Eer’-’iceﬁ.. The proposed [EP to which the parents object, based upon the evidence presented at the
hearing, appears reasonably calculated to afford the student specialized instruction and related
services tailored to Wiaesds as a learning-disabled child. No evidence was offered by the parents
to substantially contradict the evidence uf‘PS that the [EP propcéed was appropriate and
reasonable for the student’s nesds, and evidence was adduced that implicates the student’s lack

of cooperativeness as a contributing factor.

While the parents believe private placement at the _y ( m is
necessary and the cost shnuld be bome b}r‘PS the ewdence ciﬂes tmt suni;urt tEaI cnnclu.mn =
The sole w:tness caﬂed by the pa:ents on this prﬂpused placement, _ Head of
: _Sch-:ml at “I test:.ﬁﬂd mﬂy 111 general terms nf what cr:ruld bc oﬁ'erf:d thr: srudent :f

. ..:_\ 1“5:.?"‘._- - i -?-I"-F: T, .-'_ sy ._._ :

accepred far aimr.fsmn Much crf what the mmess tesuﬁed r'ught be pmwded thﬂ student was

1.-. |'

I

already available m‘ through the SpEEIalIZEd mstrucncm anc[ prugrams aﬁ‘orded.b}r ‘PS :
The Supreme Court has held that rmmbursement cnf pmrate schnni t‘l.IItl'DII]. EE :nappropnate absent
proof that the school district’s program i5 inappropriate and the parents" proposed prﬂgam is

appropriate. Burlington Sch. Comm.. et al. v. Dept. Of Education, et al., 471 U.5. 359 .(1985}. It

is impossible from the evidence presented to make that deterrination at this time.
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IV. SUMMARY

[n summary, the Hearing Officer finds that the "S committed no procedural or
substantive violations of [DEA which have denied the student a free and appropriate public
education, that the proposed [EP appears reasonably calculated to enable the student to receive
educational benefit as appropriate to meet Wieducational needs, and that should the student be

enrolled at the _‘PS is not required to reimburse the parents for the costs of

such education at this time.

This decision is final unless a party to the hearing appeals to the state for an
administrative review, An appeal by either party must be instituted within 30 administrative

working days of the date of issuance of this decision.

Dated: N (\ioiled/Issued N
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Coordinator, Due Process and Complaints
Virginia Department of Education

P. 0. Box 2120

Richmond, Virginia 23218-2120
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