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PROCEDURAL HISTORY

By letter dﬂad-— Esquire, attorney for
_{"Parent“} requested an Expedited Due Process Hearing pursuant to 8
VAC 20-8-76 B(3)(b) on behalf of S (). o had been attending
— school. SR N vexr old (il grade student at N ;
G 5choo! () 1 been found eligible in =y
for special education services as a student with a _ ) due

to a discrepancy between ability and achievement in reading with functional deficits in
perceptual organization and visual motor integration. -. and right to Special
Education Services ("sp. ed") continues to this day. parent, by way of the aforesaid
etter from i attorney, contended that —Schouis @rs') and
_ had failed to properly implement the pertinent Individualized
Educational Placements (IEP's) for '- had failed to properly place o a0

interim sefting and was planning to make an improper placement c:!'—



The undersigned was appointed as Hearing Officer by @PS by letter dated GHER

@ The Parent was notified of this appointment and @ rights by letter dated
e GEEEEEEER T squire was listed as counsel for@@PS.
Counsel for the parties were contacted on _ and a Pretrial was set for

G (- the interim, @S challenged the legal propriety of the Parent's request
for an expedited hearing. After extensive argument, both oral and written, Parent, by
express consent of the parties and the undersigned, converted g@ilirequest for an
expedited hearing to a request for non-expedited due process hearing. The following
dates were then agreed upon for the disposition of the cause: o o=
Designation of Issues by Student, ﬂ School's response, if any; dilD
@ Exchange of List of Witnesses of the parties, and exchange of documents
proposed to be introduced at trial’ Triz i
&= Br]ef' Decision. (See Pretrial Order, attached as Exhibit
A). Numerous requests for the production of relevant documents and for issuance of
subpoenas were addressed and disposed of by said Pretrial Order. Sweeping requests
for discovery b}r"S and the Student relating to private correspondence and
disciplinary data relating to other students were denied.

The time lines set forth above were followed by the parties. @PPS exchanged
some 112 exhibits; Parent exchanged some 19 exhibits: lists of witnesses were duly
exchanged.

Trial began at 9:30 am. at the MH—

@ and continued until 8:03 p.m. Trial resumed at 8:30 am. nn— and



concluded at QE® Briefs and Reply Briefs by @#PS and Parent were duly filed
This decision entered (Y. (o!lowed.
II.
TESTIMONY
(a)
Introduction

At the outset of the trial, @lPS renewed its Motion to Dismiss. which was again
denied. By consent, the School's exhibits and Parent's exhibits were admitted into
evidence (Tr. 26)*.

By agreement of counsel, it was stipulated that @PS would proceed with its
case first; and the Parent's case would follow. (Tr.6-7). Parent renewed @ request
for copies of the various statistics relating to punishment by@EPS for possession of
marijuana, which was held in abeyance pending a showing of relevance (Tr. 8 - 15).

(b)
Officer N

ﬁ"-'} is 2 IS T olice Officer who was
assigned to ﬂs a School Resource Officer (See Parent's Ex. T for the
SRO description) during the time periods relevant here (Tr. 50). According to D
@A the subschool principal at MR 25 told that a student, later

identified as@EEEEEP was showing some white powder (later identified as marijuana) to

students in a classroom (Tr. 50).

References to the transcript will be by "Tr." Followed by the page number



Around noon of (NG @ :: brought to NS o ffice along
with WEEEEER Tr. 50). At that time GHENEwas discovered to have in@@jpossession a
"very little quantity" of marijuana, some of which had been smoked (Tr. 53). GEEEY
admitted it was i and that a week prior {land another 1ad smoked some
of it (Tr. 53), NN 2!so had a small bottle of "Clear Eyes” (Tr. 54), and a paper
about growing marijuana (Tr. 55), EEEEE@denied the paper was{ (Tr. 55) NN
remained in (N0 office where @I |timately joined S Tr. 61),

On cross examination GREJR testified that WP was not placed under arrest
at that point. @ater SEENRP, acting solely for the MU Police, on ST
@ filcd charges against - which are now pending before the Juvenile Court in
S T 75, 81).

(¢)
S D

S s the 'Hearing Officer” for the superintendent of @BPS (Tr. 87)
‘ runs the disciplinary hearing office of @Ps, which consists of some 6 assistant
hearing officers in addition t«HENEENTr. 87). S 1cstified that the hearings
’and‘ fellow hearing officers conduct primarily involves discipline and expulsions
(Tr. 87).

~ —JP®(who has a Master's Degree in clinical psychology and a Doctorate
in education has an extensive background in clinical school psychology) received an

expulsion recommendation fori Tom the principal of . ( School

Ex. 6, Tr. 95 - 96).



By WS : Manifestation Determination (MD) had been held which
determined, without objection from WEEERor GRNEEED, tha: QUENENERisconduct
was not related to §llearning disorder (Tr. 98-99, School Exhibit 48). Based upon this
determination of non-causality, «  _ g testified that @and the School Board
could expe! GREEEG (Tr. 98 -99). B the assistant hearing officer and the
School Board, however, recommended that @EEl be placed in an Alternative
Learning Center (School Ex, 9, 9A).

On IR : disciplinary review hearing was held to determine whether
@R hould be expelled from@BPS (Tr. 97). W who had been on a 10 day
homebound suspension since _’(Tr. 98 - 99), appeared at that hearing with
@8 ounscl and (@ The transcript of that hearing is in evidence herein and will not
be repeated here, except to note that I rccommended the transfer of SR
to an Alternative Learning Center ("ALC"). (See School Ex. 9). This recommendaticn
was upheld by the School Board (See School Ex. 9A).

" jestified further that although the Code (i.e., Virginia Code) directs
expulsion for drug possession at school, the Code also allows a lesser penalty if special
circumstances exist (Tr. 101 - 102).

In _jecase- namely, where a special ed student had no prier disciplinary
problems and who admitted ’wmng doing and who had been honest and forthright -
an alternate route to expulsion existed - namely, transfer to an ALC according to ]

Gy (T 101 - 103). The purpose of the transfer to an ALC was
" to find a place for@@®which was designed to halp. improve academically, as

well as communicate a clear message 1 culll {@EEEERP) that there were CONSeqUences for




the poor decision making that Wmengaged in’ (Tr. 103). Accordingly, it was decided bv

S that instead of being expelled from @PS, G ould be sent to an
ALC to be recommended by @BIEP team (Tr 108), namely the R
Learning Center (Tr. 109).

The ALC program was established asa rsecond chance" program designed to
help basically "good kids" who had made a poor decision, many of whom also had
corresponding academic difficulties (Tr. 109 - 112). As pointed out by L1
the ALC program is not designed t0 be a permanent placement, but rather, an interim
placement for a limited period (Tr. 123) usually a year; designed not solely to punish,
but also to improve the academic performance of the students sent there (Tr. 116 - 128)
In short, it is a "back to hasics" core study program (Tr. 129 - 130).

While at an ALC EEEgg»could not participate in high school sports - this
because an ALC has no high school spors program (Tr. 124 - 128).

Special Educational Services are available at (R(Tr. 13 1), which has a few
special ed students attending the ALC. The classes at g ALC normally havea 10 -
15 student/teacher ratio (Tr. 130). In this regard, based upon @cvicw of S
academic history and test scores,  __ et that (@ had the ability to be
academically successful at-kLC (Tr. 134 - 137, 138-139).

Upon cross-examination, ‘Smmghdisagreed with the contention by counsel
for "that Vv AC 20-80-68 required that there be an initial 45 day suspension for

special ed students who bring marijuana to school before expulsion (Tr. 156 - 168).



(d)
Ry

ol : parole officer with the AR ). vcnile Court system was
called by the Parent. @B testified, in essence, that, in @opinion, as a parole officer for
the _ Juvenile Court system, transfer from the student's base school to an
ALC was unduly harsh for a first time offender possessing marijuana who had an
otherwise good conduct record (Tr. 228 - 232). @t that the Court would not be so
harsh but would allow the student to return to @ base school (Tr. 230-231). In
response to questions from the undersigned, @ noted that a school's disciplinary action
route for possession of marijuana by a student and the Juvenile Court's disposition of
such a case represented essentially two separate and different paths, although they
might impact one another (Tr. 256-257, 238).

- 5o made various trips tO @B ALC in connection with a student
under@®supervision and testified about what @ saw there (Tr. 235 - 250).

(e)
SRR ES)

SR - certified, experienced special ed teacher for @PS, working at
oIy @ 2ucht @EEER |ast year, meeting with (ilithree days a week, for
a total of about 4 hours of special ed teaching per week (Tr. 259 - 260). @ testfied
that W had a AR (Tr. 264). @ roted that TR (EP for
the "UNEEEEERschoo! vear (@ @B grade) called for 8 hours of special ed per week:
this was reduced to 4 hours of special ed per week for the current year. (Tr. 264-266;

Cf School Exs. 45, 46).




Based upon @personal observations, discussions with W cgular education
teachers and the Stanford 9 test given in O G ot that ===
was a capable student, who was willing to work and, indeed, stayed after school for
extra help; a student who had good ability in @8 core subjects (i.e., English, science,
<ocial studies and math) (Tr. 267-269) @ described I s a quiet student who
liked to work on @Bown and who would rarely ask for help if {ll needed it (Tr. 272,
274). However, according to onms S - ould only work to a passing level, not
a higher standard (T_r. 272 - 273). Accordingly‘felt.had the potential to do better
i i core classes (Tr. 273). @ biggest failure was in failing to turn in®gf homework
(Tr. 274).

@ hen shown a copy of a report from gL iology teacher early in
the current school year, disagreed with the suggestion 'Lhat' needed self-contained
biology classes (i.e., special ed, biology classes, this becaus“was at a higher
level of functioning than the other students in the self contained biology class (Tr. 276 -
277). Falsa Felt that 4 hours of special ed was appropriate fo S nd that
' was properly placed at @ ALC (Tr. 278). T o\t the decline in
grades from ‘Lhe' grade 10 thﬂ‘grada was not the sole result of decreased special
ed services, bur rather because the courses Were becoming more difficult (Tr. 280); but
later @Psaid lid not know the reason for the decline in grades (Tr. 280, lines 20-
21).

SR t¢stified that @@@became aware tha* SR had been suspended for

possession of marijuana (Tr. 233-234). In connection therewith“&achers

were asked to provide work for (il which .-Wuuld pick up (Tr. 284).



@ G her testified that in @ opinion there was no connection between
@R isconduct, which was a social decision, and “disnrder which is
based on a deficit in reading and written expression (Tr. 285) G o ho vas
present at the Manifestation [EP meeting of i, (School Ex. 48), testified
there was no disagreement by those present at this meeting, including TN SNy
with the determination that Sl nisconduct (i.e., possession of marijuana) was not
related to (SN disorder (Tr. 286-287); and that@@educational placement at
@S, s of thc time of the incident, had been appropriate (Tr. 287). Gl
pointed out that WY had passediiij Standard of Leamning (SOL) tests (It should be
noted here that TN @S was not required to consent to the manifestation
determination; and @@ did not either agree or disagree, @:ignature being absent from
the form (School Ex. 48). However, ENESSSwm® |ater testified &lid not dispute
the determination that GESEEESPmisconduct was not due to [\ disorder).

@EEP: | 5o participated in the GESEBSWSEERTEP meeting which was o
consider TPPp!acement at GREEEPALC (See School ex. 50). U = stified
that 'supporte“:lacement at AL C (Tr. 291). This because of its

structured environment, smaller classes, and opportunity to receive more one-on-one
attention there (Tr. 201-292), as well as its ability to pmvide—with special ed
services (Tr. 294). In sum, i felt the« NP (EP for == -
was reasonably designed to meet .educaticmal goals (Tr. 296); that 4 hours of special
education services would be sufficient and (thasgimmgecould be successful at
(Tr. 307). 'ﬂ.lso noted that at the ) IEP meeting no learning centers other than

hwere discussed (Tr. 301).



R 2 cxtensively cross examined by counsel for Gy @@ admited
that . G < icnce teacher in the.gradﬂ at (S . h=d
*concerns” about EEEEMGYhroughout @SB grade at NI Sce Parent's
Exhibit B, Tr, 318-319).

SR o chaired TN NN <o ular [EP reiterated that [EP
met NS ducational needs, However, @B had no explanation as to why page 3 of
the (D TEP had been Xeroxed and attached to the S (P (ic, the
"homebound TEP") and the (NSNS [EP (Tr. 321), other than to note that @ did
not chair the later IEP meetings (Tr. 323).

According to S the basics of WEEEEP were not changed despite the
fact @iywold be attending [ instead of S cc:usc the goals were the
same (Tr. 327-330). @ stressed felt that the — [EP goals (which set the
goals for (RS next school year) were proper, and @ @would not have changed
them regardless of where EEEEBE)Program was offered (Tr. 326) QNN offered no
assistance as to whether GEENEEERY (EP should be changed because of Mlsuspension
{resulting in = forced absence from School from B o the end of the year, and
failure to receive special ed while.was homebound during that period) (Tr. 331, 334)
Indeed, (S assumed @I would receive special ed services while Wz
homebound (Tr. 342, 348).

@ :!so testified that a functional behavioral assessment, was prepared for
[ Lo Se—— (Tr, 357, 359). @R who was aware that S could
not play at @ did not feel that this deprivation would adversely affect

@S- Hi ity or desire to achieve @ academic goals (Tr. 368).
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@R - o admitted that@@iBhad given SHEEED an "F" on@Bfinal exam in
Basic Skills {which @ taught) because @ did not show up for@final exam (Tr. 369),
which caused @l to reduce @Bfinal grade toa "D" (Tr, 372). (This grade was changed
10 2 "B" when it was discovered that@BPS failed to notify (ot the date and time
for that exam).

Upon redirect ‘nmed that in both the @i} [EP an additional goal in
reading was added at IS request (Tr. 378). And, @ rciterated @ position
that the basic educational goals set in @l [EP meeting for (P for the next
school year would not substantially change because of a change in the location of the
school delivering the educational services (Tr. 377 - 379).

(5
(i

S s thogmamgP resource specialist in the special ed department of
"S. @ coordinates special ed services | —— providing support to
teachers, principals, as well as parents (Tr. 389). @R is familiar with ALC's and has
visited EP(Tr. 391).

~ conducted the Manifestation Hearing for (EgRor NG
&= @ testified that there was a consensus at that meeting, including SEE—_u__—
e —— (Tr. 395).  ipmm— noted that parental consent was nat
required at a Manifestation Determination - thus SR did not sign the first page;
the others signed it merely to show who was present (Tr. 395-396). o acmnalli
testified that at this meeting eym— Was given a copy of the Rights and Procedural

Safeguards.
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@ ., chaired the Homebound meeting IEP (School Ex 47) which

followed immediately after the Manifestation Determination (Tr. 396). Since (il

@S !ready had two copies of the Procedural Safeguards, @i was not given 2 third

copy (Tr 396). I 2Is0 chaired the @l [EP meeting for WM (T 387)
With regard to the S P Meeting, O i surc R

@y vould be able to artend (Tr. 405), fap 2150 testified that there was considerable

discussion about ALC's: that a representative from @R 25 present, and that [ 2]

W estions and concerns about ALC's and (@B were thoroughly explored (Tt
407-411), (g noted that, given the decision of the i__PS hearing officer
R, placing SRS in 2n ALC, @ (and the other representative present at the
QEEEEER F 1P meeting ) believed that they could not return P o diR
that @had to attend an ALC (Tr. 410-413), And, because of its geographical location.
namely, serving the area where WD 1ved, el ALC was selected as the
appropriate ALC to provide ——ith el crade education (Tr. 414).

At the jEEEEEEEEN [EP meeting, the provision of educational services for
S, 2t W were fully discussed (Tr. 414-417). It was noted that (D ALC
had small size classes, that it had a special ed teacher, and that @ could be well
served there (Tr. 414-417). And, at SR rcquest additional special ed support
in reading was provided for (Tr. 399). In sum, after considering all of the circumstances
surrounding (SEENEE education, the (NN [EP for G a5 arnved at,
including 4 hours of special ed services (Tr. 398-404). R 25 2damant in

believing that @ could achieve @ lcarning objectives at -ALC (Tr. 421-

422).

12



The cross examination of QUMM centered upon whether the ===
G TP for GEmmgporovided, in essence, lesser special ed services for Ry th's
because 1n rhe-IEP, the box calling for sp. ed. Services to be in a self contained
ade ‘had not been checked (i.e., required) whereas in the earlier [EP's for S hat
box had been checked. (See eg, Tr. 429-430; 433-437). In response, it was WP
W pinion that there was no reduction in the special ed services being provided
for N -t @ Tt 430), that there was merely a difference in how those services
were to be supplied (Tr. 430). More specifically @ felt that given the smaller size
classes and the greater structure at@JJJ» the need for provision of special ed services
solely in a self contained mode was reduced (Tr. 435-439; Tr. 468-471). *
also thought that the deletion of special ed services in a separate classroom in the early
page of the @ EP form followed by an express statement at a later page that special
ed be provided in a separate classroom was merely a recording mistake (Tr. 456). And.
as before noted, given the structure and small classes at (D g
concluded that "in class" special ed services, as distinguished from pull outs to a self
contained classroom was the optimum for delivery of special ed services for =
(Tr, 418-419).

()
i
S0 Was 2 most compelling witness, is the principal at (NG

ALC (Tr. 476). .has.y&ars of experience In eSS, much at ALC's, and much in

special ed (Tr. 477).
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.described in great detail, the physical characteristics, teacher composition.
and method of delivery of educational services at (EEALC. @Photed that the
students at ALC's, such asgiie:re placed there because of disciplinary action -
either by the school system or the community (Tr. 484). S C includes the
grades from —schuol through (gpyear 2t @lpschool (Tr 481). About 30%
of SEEEEEPstudents are special ed students (Tr. 501).

It does not graduate students - rather the purpose of an ALC is to rehabilitate
them and get them back to their base school after one year (Tr. 481, 518-520), sometime
& months (Tr. §19). Some 90% of its students make the transition back to their base
school.

Uy o detailed how a student such as (I would be educated,
and specifically how @would be helped with QPEyisability (Tr. 486-491. 510-
518, 519-522) which includes close cooperation with the parents (Tr. 480). And, there
are daily 7 to 8 a.m. meetings of the teachers and staff so that each of the student's
academic progress can be closely monitored (Tr. 492-493).

The Students at SJPALC must wear similar uniforms (a whitc G T"
shirt tucked in - to tan pants), and, once they arrive at school they are closely monitored
and required to keep up with 5 hours of intensive academic training (Tr. 493-499),
while being constantly motivated to achieve better results (Tr. 457).

Although the students ot @y A1 C are placed there because of disciplinary
infractions (Tr. 564), MJEPALC is primarily a highly structured learning facility (See
e.g., Tr. 482-484, 493-498); this because many, if not most, of their students also suffer

from academic mediocrity or worse. The class size is small - usually 10 students, and
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never more than 15 - with either two teachers or a teacher and assistant teacher per class
(Tr. 483). The curriculum is basic core studies - English, math, science, social studies
and physical education (Tr. 483).

o ikc other ALC's, has a highly rated special ed teacher (Tr. 489). The
combination of small class size, low student to teacher ratio, and intense academic
supervision combined with a highly skilled teaching staff (Tr. 486), allows for a
multiple of teaching methods (Tr. 486) which, in turn, allows most of the students to
progress at least one grade, if not more, from when they come in (Tr. 488).

In short, MMM ALC is a highly structured disciplined learning center designed
to get a basicaily good child back on track after @or @had made a mistake of
judgement (Tr. 565). This is done by providing an intensive one year program,
stressing academic achievement in the core studies and behavioral adjustment. And,
@@ ~1C tracks the record of its returns for the first year after they are returned to
their respective base schools (Tr. 571-572).

@B like the other ALC's does not offer team athletics, thus, W could
not participate in SiJJpat SNNEp(Tr. 527). WBcould receive, however, el :nd
- @y (71 527). The physical education offered is basically the
same as in genara]"ﬂ schools, performed in the same clothes as they wear to school
(Tr. 537), but withnut“spurts (Tr. 583, 585-586).

While W ALC is located in the same physical area as ﬂ
the ALC has its own classrooms and its own special ed room (Tr. 557). It may, share,

the lab and other facilities of the .schcml, albeit at different times (Tr. 359-560)

15



(2)
=msEad D
D .. - @i cnce teacher in the (llErade at =
(Tr 596) W@EHs certified both as a regular and special ed teacher (Tr 396), =
described MMM an extremely quiet student (Tr. 597), who is generally capable,
passing @@ests (Tr. 397). However, {noted that GEENEwas barely passing (Tr
603), and not getting better as the year progressed (Tr. 602). -t - ould

only do the minimum amount of work needed to pass - and no more (Tr. 615). N

stated that @@was in agreement with GERplacement at {illlP and with e
P (T 611-616).

Upon cross examination, N | mitted that flBdid not know that
@R pcial cd had been reduced from 8 hours in Wil 2r2de to 4 hours in TN
grade (Tr. 625). @gpestified that based upon @Binitial observations of (NG~ WP
class, @Bfelt that 8 hours of special ed was appropriate (Tr. 625-626). @elt also that
it would not have been appropriate for SNEEERSC be in the self contained biology class
_ ISR this because the special ed students in the self contained classes
were functioning at a much lower level than (g Tr. 629).
Although ISP riginally felt that SEEEEas misplaced (Tr 631,
School Ex. 4), @inow believed S P (including placement at
@25 appropriate (Tt 632).
IR 2!so stated that when the NS [EP committee met to
consider which ALC would be best for SEEEEN it arrived at a consensus (other than

@ 12 mely, that NP was the best location and placement, particularly since
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it was geared more to @Page group than other ALC's (Tr. 639). Finally, @ipfelt that
although WEEEEhad missed a portion of @if#biology because of @expulsion, @had
passed llbiology - thus, additional hours in special education biology class was not
necessary at QEEER (Tr 662-664) GhEfelt Sl oor record in @ subject was due
1o lack of motivation (Tr. 663), not to s, disorder (Tr. 563)
(h)
i i)
SRR, < the assistant principal at subschool (i.e., for WS -

AENIR ® dctailed the timing leading up to G spension. S 2
found with marijuana on SRS, 2 Friday. @B was suspended on the following
Monday, S The "homebound [EP" was held on SR (i.c., within
ten school days of the date of suspension) (Tr. 671). Classes were over Dn-
W for the @ grade (Tr. 672). During the period SHEg was at home, namely from
o S SRR 2 5 supplied with study materials and assignments (Tr. 6574)
@, 25 zllowed to and took @inal exams at (SIS (T1. 672-674). i
@) 2 'so noted that due to @ error, @I =S not allowed to take @final exam
‘n Basic Studies, resulting in an "F" (Tr. 689). And, that @ final grade has now been

changed to a "B" (Tr. 690). S 2ssed all of @lother exams, and was promoted 10

the @Eligerade.

RS 2! so testified that under the Virginia High School League rules, only

students in good standing could play team, i.e,, sports. Thus, while TN

was at @ @&could not play - this because SR had no G team and WD

17



would not be a student in good standing at GEENSED (- hich had 2 o)
or while at G Tr. 677-679).
(1)
sy

‘is a special ed teacher for@@PPS (Tr. 700). @EMMestified that dueto a
lack of teachers, UENEEERAid not receive any homebound services, scheduled for
ol until QI (Tr. 701). @R was contacted 1o give SR 02 1/2 hours of
homebound services, which @ delivered beginning Gl @ Tr. 702). b2 2
worked with S with @keading and writing skills, sentence structure, and the like
(Tr. 703, 704-703). SR -<tified that TR ruggled with @y cading (Tr
706), and needed real help in that area in the @@@grade in a mode to be selected as best
suited for SN Tr. 712-713).

(3)
T =

BB, =5 the special ed teacher at SR AL C last year (Tr. 721). | %S
a member of the CEESENNNS [P for e, (Tr. 723); @Busually attended the [EP
meetings for special ed students who are sent to S ALC (Tr. 723). I
agreed with the ISR [EP for TN (Tr. 725). @stated that SR L.C
was being renovated and would be ready for the upcoming year (Tr. 728). As had o
@R @B dcscribed the services offered at@JR noting that it stressed the core
subjects (Tr. 726). @ cstified that while @wwas moving up to another position at
Sl the incoming special ed teacher would serve the special ed students much the

way @idid - this because a model had been adopted for Wlil® ALC (Tr. 727).
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peinted out also that the new space at @I 701 special ed students was most attractive

and well suited (Tr. 728). @EBstressed that W -1 ld receive at @EEEBthe special

ed services called for under g GEEEE [P (T 729-732); that it was a "perfect
fit" for GEEER(Tr 732), concluding that given the small class size, the design of the
educational programs, the close mnnitnriné of students by focused staff, personnel
sttention that (IR coals would be well served (Tr. 738-740).

Considerable time was spent in cross examination upon the changes in special
ed services found in _' [EP to those in -ﬂ Er @
@ fclt that the changes were primarily those: (1) That related to method of delivery -
this because of the way SHJII (as distinguished from () could deliver
those services (Tr. 755-756), such as by smaller class sizes, more instructors per student
and their overall expertise (Tr. 763-765). @l noted also that the method of delivery
could always be adjusted (Tr. 7676-767). Likewise, ll}felt that the insertion of
additional goals of reading comprehension (inserted in the @il [EP at ST
request) did not require additional hours of special ed services (Tr. 775). W testified
that G was interested in attending @D hich not only had a good
@ tcam - but also had an W@orogram (Tr. 815).

(k)
AL

e S, 17 @ testimony by giving I O
namely @ and a recognition by @l of the marijuana incident (Tr. 780-781). (P
disagreed with certain of GRS findings, namely, that S otc or owned

the document concerning growing pot - which @l said was untrue (Tr. 783-784); and
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any inference therefrom that $II was an often user of pot (Tr 784). il said

Wy, 25 2 truthful @iy and said the paper on pot was not @»and that @Bhad smoke

marijuana but once (Tt 784).

eI 1< d that as soon as @lblearned of QP suspension @il took
@ i mmediately for drug and related counseling, because @was severely traumatized
by the marijuana incident and suspension - which had weakened S rcacy
marginal self-esteem (Tr. 785-787).

With regard to QNI EP's, @estified that @agreed to the reduction in

special ed services in English in the SR (EP because dilwas led to believe

that (SEEEu st have mainstream English in order to goto college - an ambition of @l
(Cf Parent’s Ex. N, Tr. 783). {ilstated that @ was not aware of o1 =2
concerns at this time (Tr. 788).

CEEESEEp ' cstified that (IR wvas a tremendous motivator for WEEERand it
was a sport at which 8- celled (Tr, 790-793; see Parent’s Ex. K). @w~as concerned
that GEEEER might lose @motivation for school without it.

@SR - onfirmed that @ had notice of the MDR hearing and that a date
was set at a convenient time for (i namely, S (Tr. 793). While @B
- knew of the purpose of the MDR hearing @ 25 not aware of the TEP meeting
‘mmediately following, nor was @il aware of the fact that @ could immediately appeal
a non-causal MDR determination. (Tr. 7985-796). @ :is0 understood that upon
@ suspension, @ could not receive educational services other than at home (Tr

796, 800), Likewise, @ was not told about any option for a 45 day interim placement



(Tr. 797-798), nor was @@etold about the Functional Behavioral Assessment form or its
need (Tr. 799)

S - :sumed that a special ed teacher would be coming to @l home
during WM suspension period, but no one showed up until weeks later when
@ biology teacher showed up for about 1 1/2 hours (Tr. 803).

W - @ counsel) participated at the @ Ps disciplinary hearing
before R and received a copy of @B decision (Tr. 304), @ r:called that at
that hearing, on T W (old @ that W would remain
suspended through the end of the school year (i.e., )

@R |ikewise had notice of and attended the @ [FF meecting along
with GHJEEP (Tr. 806). Itwas  understanding that the only schoo! SR could
attend for i grade year wasWRALC (Tr. 807-808) which had =
available (Tr. 815). GRS preference was to have @ rerurn to SR
e sirnilar- school (Tr. 808) where @ could play QI @ testified
that (MR was interested in attending Virginia Tech, which not only had a good
SRS -2 but also had an@® program (Tr. 815).

@I noted that SRR was essentially a good @il who posed no threat
to anyone and who was well regarded b}r. friends and their parents and that .
marijuana episode was just an isolated error of judgment (Tr. 817-818).

Upon cross examination SR tcstified that @emoved todi R

when (i was in theq@lerade this becausedu M ©:!d nOt
provide special ed for@ Tt 825). i d mitted mEmvas knowledgeable

about the special ed process, [EP and special ed goals (Tr. 827-829).
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G - admitted that up to the TS [EP for GENS W8 H:d
always been in agreement with such IEP's - this becauseg relied upon the teaching
professionals (Tr. 831-832), SR -dded that @Malways was able to express =
opinions in the [EP meetings (Tr. 832), and thatWilreceived copies of the Procedural
Safeguards (Tr. 836). In this regard, it should be noted that R cdiately

exercised @appellate rights when @got. NN ctter (Tr. 844), and that &
had been advised of @B procedural rights in advance of the MDR hearing (Tr. 849)
@ <0 acknowledged that @regularly had picked up work for TR hilc @l as

suspended.

With regard to the MDR meeting, (il admitted that @ pressed no
disagreement, and, in fact, was in agreement with the remainder of the committee
members who viewed NSl misconduct as unrelated to @R izorder (i e
that WM marijuana episode was not a manifestation of 1 W isorder), and
@Pplacement as proper (Tr. 851-852). @ :also admitted that @ had received copies
of the notice of Procedural Safeguards (Tr. 853), including the homebound IEP (Tr
854-855) on TN Tr. 858), which @ signed as agreeing to (Tr, 858).

In conclusion, EESEEEEEES reiterated (ENNNNR passion for QNN and desire 10
place in the (B (Tr. 864-867) and @ desire to have G back at SN
(Tr. 872) where ‘could play (IR 9B 2s also most concerned about how

4P ould finction at i Tr. 879-880); and Sl viewed g which offered
no languages) as limiting @ chances to get into Virginia Tech, which required il

aiioreign language (Tr. 880-881).
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(1)
=
@, ho was neat, clean cut and courteous, was obviously overwhelmed by
the marijuana incident and following disciplinary action. @ was also awed by the
hearing process. ‘Eestiﬁed that @Bhad problems with reading and writing - as well as
hiclogy (Tr. 890-891). @ was aware that to go back 10 s} . could not
violate school rules (i.e.. smoke marijuana) (Tr. 896). @l did not want to goto i )
because it had no SR Tr. 897); and  was concerned that if @vent o 1)
might not be able to go to Virginia Tech (Tr. 897). @ cognized that bringing
marijuana to school was a mistake and testiﬁed‘wouid not do it again (Tr. 902).
1.
ISSUES
1 Does the educational placement of GENEN at GEBALC pursuant (o
@ =N [EP provide @ 2s = @ disabled student, with a Free
Appropriate Public Education (FAPE), as required by IDEA?
a. Was GEENEEE, acement at @@ 1 C a disciplinary
placement, and if so, does FAPE apply and in what degree?
b. s such placement reviewable in this proceeding, and, if so,
should QNS be returned to G, a1 this time?
@ Were appropriate procedural safeguards followed with regard to:
a. the _MDR hearing and ensuing homebound [EF of
that date?

b. The SR (=P
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3 Was QNI supplied with appropriate educational services during @
suspension, and if not, what relief, if any should UENEERreceive’
v
DISCUSSION
A
Governing Facts
The governing facts in this case are, relatively brief for the most part,

unchallenged.

@y, the student here, entered the WPS system in GlPerade. At that

time @lpwas determined to be learning disabled, namely lacking the customary skills in
reading and writing. This condition was diagnosed as relatively mild. From the R
grade forward @has been receiving special ed services of 8 hours per week. - -
@ cars old and completed W Wgrade at R ¢ chool this past MR
Beginning with @il grade @R special ed services were reduced to 4 hours per week.

WA rades during matriculation in @PS from the @®grade through
the @B grade with the assistance of special ed service were satisfactory and allowed
W0 progress from grade to grade along with @general education class (School Exs

S -20).

@, had virtually no disciplinary problem during this period, and was
regarded a " guud‘ by R@teachers. ‘was very quiet and somewhat withdrawn
And, by @own admission, @ disliked reading and writing, often not understanding

various words, a condition which exists to this day.
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Regular [EP meetings and annual reviews thereof were held and prepared during
this period, to which UamilBalways consented. On < . SN =

was again reviewed (School Ex. 44) resulting in‘_ [EP Inthis [EP

QIR spccial ed services were reduced from 8 hours per week to 4 hours beginning
cmuandi® hwmE who had due notice and was in attendance, consented to
this revision (i.¢..qJ IR (=P (School Ex. 45).

on SEER YR (EF as again reviewed. (SR 4 hours per
week of special ed was continued. And, for the most part, @goals and learning
methodologies remained unchanged. Wil @Sl had notice and participated in the
meeting; @ again consented to the resulting [EP (School Ex. 45).

On D S h:d 2 lapse of good judgment: @B brought a small
2mount of marijuana to school. @ was turned in. and brought to the assistant
principal's office by the R, Police Officer assigned to T

i mitted W guilt (and that on an earlier occasion, off school premises,.had
tried marijuana). @ --was informed and came immediately to
school.

As a result of the above, SERJRQP was given a 10 day school suspension,
heginning (NP 2nd ending (D G i mediately arranged
for outside drug counseling for gy -y an experienced child psychologist, which
W otended.

On GRS : detailed incident report was prepared. On s he 8rs

form calling for GRENNGS expulsion were submitted. By letter dated CENEN



I .- 2dvised that the principal of inEEEG_G— ] School
(namely (SR that:

a Wl 2 s suspended from school through S 2nd
) b. that GEEEEEIM~ 25 to be permanently expelled from @PS, subject to
formal approval by @ S's disciplinary officer, namely o)

An administrative hearing was then scheduled for S beiore |
GRS, VRS - SR cnded and were permitted to make full
arguments.

By letter dated (RS S8 25 advised Dy T
instead of being expelled from the @PS system R would be sent to an
Alternative Learning Center - this because of@lforthright admissions and because it
was [first major offense (School Ex. 9).

— disagreed with the results of this decision and appealed to the
School Board, A hearing was then held before a Committee of the Board on (D
-_, ay nd @atiomey again attended and made a full
presentation. On G . the committee affirmed _-der:.isian.

In the interim, on NS Manifestation Determination Hearing was
held by GEEEGEP [EP committee [0 determine whether@ENNE® disciplinary problem
was a manifestation of @ disorder. They determined there was no causal
connection (School Ex. 48). SN who had notice of this meeting, attended and
agreed with that determination.

Immediately following this determination a "homebound [EP meeting’ was held

- this to allow @PS, with R s consent, 10 provide homebound instruction for
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@Rl i u:ring @absence from school. Due to a lack of available teacher, this
instruction was not provided until latS

School ended on (R On . _. a further [EP meeting was
convened. IR +ho received advance notice, attended. At the o
[EP meeting, W placement at @ ALC was confirmed. As before, g
was to have 4 hours of special ed at (. WD :id not agree with the
placement, wishing to have Wllpeither returned 1o SRS, o (o be placed in

another regular @y school. @iBaccordingly disagreed with that [EP and sought, and

was granted, the instant due process hearing.

During ‘ suspension from school, namely from o the end
of the school year, il SRR a5 given @R homework and study materials on a
regular basis which & took for WNENEER One of SR cachers, MEEENG_—
also met with WS while @vas at home. GHJEID was also allowed to take WP final
tests at NN, Although@B grades were not high, S onetheless passed
and was promoted to the {lgrade.

The alternative learning center program was instituted as an alternative to
expulsion for students who by their conduct and past history were considered to be
redeemable. The ALC program which was thoroughly discussed by .|
not be repeated here, except to note that in addition to providing behavioral correction,
such centers also stress academic rehabilitation - this because most of the students who
are sent there have academic problems. And, as noted by M ost (50%) of

the students are returned to the base school at the end of one year - if not sooner. And,
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@mm 1 C (which was recently renovated) has a full time special ed teacher as well as
a dedicated special ed room.

ol s 2 gifted athlete with exceptional prowess in dEREENS @ was one of
the stars on the (SN tcam at P, BB:mbition is to attend Virginia
Tech, play @A there, and then go on to the @@ Unfortunately, the ALC program
has no organized athletic programs (i.e., team football, baseball, basketball, etc.). The
students who attend ALC's are not regarded as students in good standing of R
QR :<neral @Rschools. Therefore, under the SR A thietic rules,
students who attend an ALC, such as e - @R [.C, cannot engage in team
sports. The inability for g to play" S while at M constitutes a pnmary
reason Yl 2 objected to Wl@placement at IR ALC.

B.
Was lacement at C Appropriate?

The Individuals With Disabilities Act of 1997 (IDEA), 20 USC Section 1400, &t

seq, provides for the state education with federal assistance of students who have
learning disorders or disabilities. It requires that such students be provided with a free,

appropriate public education ("FAPE") Board of Education v. Rowley, 458 U.S, 176

(1982).
IDEA does not require the local school system to provide the best education

possible - merely one, that under the circumstances, is appropriate Board of Education

v. Rowely, supra.
Central to the provision of educational services to a learning disabled

child, is the preparation of periodic individualized educational programs (IEP) for that
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child, See: Hoenigv Does, 484 US 305 (1988). The [EP is prepared by a commitiee
composed of the parents, a representative of the school, the special ed teacher, a general
teacher. an individual who can interpret the evaluations, and such other persons as may
be appropriate See: 34 CRF 300.344 The [EP, in essence, is the blueprint of what the
educational goals are for the student in question and how the educational services
designed to meet those goals are to be delivered. See: 34 CRF 300.343.

Parents, under IDEA, are granted various due process rights, ensuring that they
would get notice of and be able to participate in the formulation of the educational
services (i.e., the [EP) to be provided by the pertinent school to their learning disabled
child, including the right to appeal to an independent hearing officer from the
determination of the school, as has been done here Honig v. Doe, supra; 34 CFR.
300.500 et seq.

And, as provided for by IDEA, a dissatisfied parent can request Due Process
Hearing, as was done here. Cf. IDEA, Section 1415 (b)(1)(2), 300 C.F.R. 507, 509,
Hoenig v. Doe, supra.

Thus, the basic inquiry here is whether FAPE will be provided to SN by W
pertinent [EP, namely the @, EP, o be implemented at B ALC.
However, before that issue can be resolved, it must first be ascertained whether
W (ransfer to SR ALC placement as per @ NS P s 2
disciplinary one Cf. 34 CRF 300.354.

Prior to the amendment of IDEA in June 1997, the U.S. Court of Appeals for the
Fourth Circuit (which governs here), held that if a learning disabled student engages in

serious misconduct, such as a drug violation, he or she may be expelled with no
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provision thereafter of educational service of any kind Commonwealth of Virginia

Department of Education v_Riley, 106 F 3d 552 (4th Cir. 1997).

To obviate the harsh results of Rilev and similar cases decided in other circuits,
Congress amended IDEA to provide that a learning disabled student covered by IDEA
could be disciplined in the same way as any general student, providing, however, that
his or her misconduct was not caused by his or her learning disability (Cf. IDEA,
20USC Section 1415 (k)(35)(A); 34 CFR 354, However, also under these amendments
some educational services to that disciplined disabled child must nonetheless be
provided 20 USC 1412 (a)(1)}(A), 34 CRF 300.121 (d)}(2)(B).

Here, it is undisputed that @SB was and is S :d thus covered
by [DEA,; it is also undisputed that @ QMR disorder was not the cause of the drug
infraction involved here (See School Ex. 48 being the Manifestation Determination to
which @SS 2greed and consented). Nor can there be any doubt that N
placement at @R | C was a disciplinary one for more than ten (10) days. Indeed,
the student body at an ALC is limited to students placed there as a result of a
disciplinary process. Further, a basic function of an ALC, in addition to providing
educational services, is behavioral adjustment. Accordingly, the undersigned finds that
SR | acement at SN s 2 disciplinary one.

Thus, the inquiry here now becomes whether the S - o
and @placement at GEEEERALC for O S (@R o2 de) year, meet the
educational requirements set forth in Section 1415(k)(5)(A), 34 CFR
300.121(d)(2)(1)(B), thereby providing WO ith FAPE. The standard of learning

applicable when IDEA Section 1415 (k)(5)(A) pertains (namely, where the misconduct



was not caused by the student's disability and the suspension is for more than ten (10)
days) is set forth in 34 CRF 300.121(d)(2)(I). It requires the School to provide:

" services to the extent necessary to enable the child to

appropriately progress in the general curriculum and appropnately

advance toward achieving the goals set out in the child's [EP "

(underscoring supplied). (34 CRF 300.121(d)(2)(I)), See also:
IDEA Section 1412 (a)(]).

The Virginia Regulations provide a similar standard, but add that the
student's special educational services must be addressed likewise,

At the outset, it should be noted that there is no requirement in the above
language that such educational services be provided in a least restrictive environment,
And, since Section 1415(k)(5)(A), 34 CRF 121 (d)(2)(I) deal with disciplined children,
and discipline, by definition involves the ability to restrict, any imposition of a standard
of least restrictive environment upon that section would negate, if not nullify its
purpose.

Accordingly, “HEP<ducational services can be provided in a restricted
environment such a<SHRAL C without violating the Act or negating FAPE. Seeeg.
Troy City Board of Education, 27 IDELR 555 (SEA Alabama, 1998), in which a
homebound placement was upheld, even though it lacked many classes and programs of

a regular high school; See also: Parents v. (EENER V' A) Public Schools, .

(which was appended to the School's Pretrial Memorandum) in which placement at

o, [ C was upheld, In Re Boston Public Schools, 26 IDELR 202 (1997)

wherein placement in an alternative learning center upheld; In Re Potect [ndependent

School Distret, 29 IDELR 423 (SEA Tr 1998) in which placement in an ALC fora

marijuana possession offense was upheld.
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Likewise, there is no requirement that extra curricular services, such as team

sports, be provided, pursuant to [DEA. M H v Montana High School Ass'n, 929 P.2d.

244 (Mt. 1996), Alief Indep S. Dist., 26 IDELR 202 (SEA Texas 1997).

We turn now to the fundamental questions: Wil| g placement at D

ALC provide @ with: (a) services [i.e., educational] necessary to enable the child to
appropriately progress in the general curriculum; (b) will fljbe able at EEgE.LC to
appropriately advance towards achieving @B cducational goals; and (c) will B special
ed needs be addressed?
(a)
@ ALC Provides Services Allowing ===

Appropriately Progress in neral Curriculum

As revealed earlier by the pertinent facts, Gl ALC provides an intensive
delivery of core subjects, namely English (reading and writing), math, basic studies and
science. The classes are very small (10-15 students per class); the ratio to teachers 13
one to two per class; and the teachers are high skilled. Also, QR ALC has a special
ed teacher and a dedicated special ed classroom. Further, a close rapport is maintained
with the student's parents and homework is closely monitored, As a result, most
students at SEEEEBALC exceed the normal agademic requirements for the grade they
are attending and return to their base school far better prepared than before. And, 50%
of the students at (R ALC successfully complete the transition after a year (or less)
at B Accordingly, 1 find that @B ALC provides educational services,
including the availability of special ed services, which will allow GEEEEER to appropriately

progress in Pgeneral curriculum.
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(b)

O S, LC Will Allow §ibto

Appropriately Advance Towards Achieving The Goals

Set Forth in P

As before noted, the tight structure at Gl ALC is ideally constituted to allow

@ (- achieve appropriate advancement toward @scholastic goals as set forth in

Ol -7 B cichers, including @special ed teacher at D

Qe - crc unanimous in this view, as were the principal at GEBALC and its
former special ed teacher, Moreover, B\ C will address one of T major
academic shortcomings - namely, failure to do Mlhomework. This, because N
ALC carefully monitors each students daily progress (there a daily pre-school teacher
meeting); and it closely coordinates each student's daily educational program with 9
or@parents. In short, | FSp: il or is unable to do or tum in@iliggomework -
suich will be immediately discovered and quickly resolved by involvement by both the
school and @iparents. Accordingly, I find that WSS attendance at G 1 .C
will allow Mo make appropriate progress towards achieving educational goals as
set forth in el =P
(¢
Will Placement At LC Address
E@Special Education Needs?

There is no question that NEjE ALC can address WG special educational

needs. GEEENERES |carning disorder reiates-tn.weakness in reading comprehension

and written expression. TR ALC is particularly strong in this area, and, as before
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noted, the small class size, teacher expertise, and tight structure provide an ideal setting
in which to deliver these educational services. Further (il ALC has a special ed
teacher who not only is skilled, but because of the small classroom size, is able to
interact with SREEEEER»in this area of @Peducational needs in a far more effective
manner than could a special ed teacher working in the larger class size and less
structured environment found in a general Wilschool.

The undersigned, however, diverges from gy SR (5P i one
respect - namely, the amount of special ed services to be supplied at @S ALC Prior
to WD cntrance into the B grade at TRENEED @ had been receiving 8
hours per week of special ed services. This was reduced to 4 hours in IR @R-Tade,
W most recent school year. QNS grades fell. Although most of S (cachers
in the silgrade attributed this to G failure to do homework, and pointed to
@R passing grades in statewide and school testing - there was evidence to the contrary
JEEEEES scicnce teacher, ENNIEENNENNS. 25 late as INEREEER fo!t that SO 25
not getting the special ed assistance @Bneeded. While @ attempted to dilute Ml
concern at the hearing and agreed with the SEEEEEQICP, that concern clearly
existed. e Who is 2 devoted parent, intimately involved with NS
educational progress, also expressed concern about the reduction of special ed services
and felt@was not doing as well in the @R ade as Sexpected. Most importantly,

the special ed teacher, who supplied el ith @ homebound educational services
believed thatGEphad very real weaknesses in English, particularly in reading
comprehension and writing. And, the brief written statements by @SR :ppearing at

School Ex. 50, page 03/16 likewise revealed a far lower level of expression than is



expected efa‘schnol student. Indeed. SJJJJ:t the instant hearing reiterated that
@Bdid not like to read and often did not know the meaning of words.

Balancing the testimony and evidence, I conclude, and so find, that NS
special ed services at 4 hours per week are not sufficient; and that such services should
be returned to the pre-@igrade level of 8 hours per week. [leave to the discretion ot
the teachers 2SS A1 C in what manner such services are to be supplied. If S
ALC is to succeed in its mission to return SN promptly to @general school, and
GEE, s (0 succeed in @desire to 2o to college and play @HENEE®- it is imperative
that every resource be fully utilized, There is no harm in supplyincSGEEER vith a few
more hours of special ed than may be minimally needed, but there would be real harm
in failing to supply WENEEEwith the minimum amount of special ed needed.
Accordingly, TN NN [EP is hereby amended to include 8 hours per
week to be delivered in such manner as @eachers, or i ALC deem to be in the
best interest of WD

C.

Were There Substantial Procedural Errors Requiring

Invalidation of Placement at ALC?
It is undisputed that D sosith NOERREEE, v as given advance notice of
the sSSP committee meeting. The results of the earlier MDR and
W ccision were known. It was setata time wherein @ could be available.
@ 2ttended and made knownd@Bviews, some which were adopted into that [EP G
admitted being advised of W due process rights and received written statements

thereof W thereafter sought, and was granted the instant hearing. Such facts reveal



no procedural violations, and certainly nothing of such magnitude as would justify a
negation of the SN [FP See: Burke County Bd OfEd V. Denton, 895 F 1d
973, 982 (4th Cir. 1990). It is true that @iilddid not agree with G placement at
W A1 C and wished @l to be returned to R but a denial of those
wishes does not constitute a loss of educational opportunity  In this regard, in order for
there to be a procedural violation warranting a reversal of the placement, there must be

a resultant loss of educational opportunity. Hall v. Vance County Bd. Of Ed., 774 F

2d 629 (4th Cir. 1985), Burke County Bd. Of Ed. V. Denton, supra.

S - 5o complained @had no advance notice of the f= W
"homebound IEP" Committee Meeting. This meeting followed immediately after the
Manifestation Determination Review, as to which @B had advance notice and attended
And, @ likewise attended the homebound [EP Committee Meeting. There was
nothing discussed in the homebound IEP Committee Meeting as 10 which @llhwas
unaware: and neither aiibnor Wl were prejudiced in any way by the purpese or
results of the homebound Committee Meeting and resultant IEP. In point of fact that
meeting and its resultant directive for homebound services were not truly [EP driven.
Rather, it was a procedure adopted by@®S to provide CHEEEERith educational
services while @suspended from HESESSESSSESS [t would have been better if those
proceedings had been so labeled . In any event, if there were procedural errors such
were de minimus and cured by the month later SR [EP Committee meeting
and the resultant —[EP which governs here.

The more serious question, however, is not any alleged procedural failings, but

rather in the undisputed fact that Wigreceived virtually no teaching services from
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@ date of suspension until after the school year had ended. Only Il

appeared in (MG home and then only once for about 1 1/2 hours. [ concur with

S - nsel chat the SR b o, for all practical purposes, a

nullity,

In mitigation of its failure, @805 did arrange for bi-weekly pickups by R
W of W studies - which were duly obtained and used by . v i1h
S And, @PS arranged for SEEEERto t2ke @year end tests - ()
which@®passed. And, likewise @passed @BSOL tests, and i @B grade subjects.
and @Rwas promoted to the @ grade. And, of course, in late Gl SHENEND did
receive some 22 hours of special ed. instruction.

To some extent the loss of teaching in late il and early SENSEENES in
W building block core classes, as English, math, social studies and the like. such
can be compensated for by GHEEER ALC in its small size classes, as well by in the
additional special ed services required by this decision. Fortunately, T missed
little of these classes. As to the portions of studies missed in @ Bstudies such as
biology, which are no longer taught after the Elllgrade, as aptly noted by
QR o1 is little that can be done by way of remedy at this late date. @BPS
simply did not have the teachers available to supply the homebound services called by
the — [EP. Hopefully, this will be addressed by SlBPS for the future
Nevertheless, to use this limited failure as a device to overturn the entire disciplinary
procedure here involved, and to overturn WD acement at EEJEED ALC, would be
unjust to the school. In this regard, it should be remembered that the sequence of

events here involved were caused by Sl namely, bringing drugs (i.e., marijuana)
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to school in violation of the laws of the Commonwealth and the rules of @#PS. In any
event, the procedural failings with regard to the TS [EF did not deprive
@ of any substantial educational opportunity - and thus, at best, was harmless
error. Cf. Burke County Bd, Of Ed, V. Demon, supra !

D.

May SRS Disciol ,
SR _

A substantial part of Parent's case here involved the request that the undersigned
review and overturn for procedural and substantive reasons (including alleged
procedural failure relating to the requisite behavioral analysis the results of UNNEEES
disciplinary proceedings held by @lBPS.

No authority has been provided to the undersigned or found by him granting to
him such oversight authority. Much suthority exists to the contrary; First and
foremost, the Code of Virginia entrusts the hearing of and resolution of school
disciplinary matters to the pertinent school superintendent and ultimately the School
Board Seee.g. VAC 20-22.1-277.06, Interim placement for breach of rules are on a
different track entirely from special ed. due process appeals. Compare 20 USC Section
1415 (£)(T) and 34 CFR 300.507-11 with 20 USC 1415 (k) and 34 CFR 300.521. With
regard to special ed due process appeals, the Virginia Special Ed Regulations which
parallel the Federal requirements, clearly set forth the issues which can be raised
therein- namely, identification of a child with disabilities, his or her evaluation,
educational placement and placement services, and whether FAPE has been provided (8

ice gi of B
A Complainant also claims that there was no notice given 10 ===

right to appeal the MD decision. However, @ consented, so this failure, even if true,
is moot.
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VAC 20-8-76(B)). Nowhere is any jurisdiction set forth which allows for a review of
disciplinary procedures in 2 special ed due process hearing.

While the undersigned, if  had the authority to hear and had heard the original
disciplinary case against Gl might have been more lenient and imposed a brief
suspension followed by an in school parole - the undersigned has no such onginal
jurisdiction. And, if the undersigned had review authority - which  still does not -
would be most reluctant to overtumn B disciplinary decision. This because
of the well settled doctrine that a reviewing judicial body should extend great deference
to a school's exercise of discretion. Wood v_Strickland, 420 U.S. 308, 326 (1975),
Shaw v. Board of Trustees of Frederick Comm. College, 549 F.2d 929 (4th Cir. 1976),
Mitchell v. Board of Trustess of Oxford, 625 F 2d 660, 664 (Sth Cir. 1980) (wherein
the Court held that disciplinary matters are "best resolved” in the local ;.:Dmlnunit}' .
within the school system").

The Commonwealth of Virginia has seen fit to treat drug possession in its
schools as a most serious matter. @PS adheres to that policy. The undersigned will
not by way of an unauthorized extension ofi jurisdiction undercut that policy in this

proceeding, albeit ~may personally disagree with the severity of the punishment

meted out to U
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v

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A
Findings of Fact

. oD the giibmo! S W) : @ car old
who is the student involved in this case.

-

2. R e N -1 d children have resided in D
for many vears, namely sincewiifill when RS as in the G grade.

3. wgilyhas been attending i Public Schools ("@BPS")
since I umRerade (D

4. Smmmp w25 determined as T (') before § TR
grade, being deficient primarily in reading and writing and the cognitive skills relating
thereto.

a. This condition still exists.

5 WEEEERhas been receiving special educational services, since M-
grade, and with that assistance has been able to progress from grade to grade along with
@ ceneral class.

6. During S ™% :nd @ grades at e ool B
received 8 hours per week of special education services, which enabled @l 0 receive
mostly B's and C's in Bprimary subjects (Parents Ex. "0"). @ 2lso passed MEROL
and state tests.

7. In NgD), SEEERR was promoted into the @ grade at [ == ]
s chool.
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8. @R s 2n unusually gifted athlete, specializing in ===
a =l G . .
b. @B was one of its star players, being highly regarded by @ coach

and teammates

9 Shortly before TEMREntered the @ grade at B
Special Educational ("Special Ed") services were reduced from 8 hours per week 10 4
hours per week.

a @ esSy icquiesced in and agreed to the S
which reduced @Mspecial ed services, as above noted, because giigrelied upon the
expertise of W teachers.

10. g o Was W ¢ cher in science (biology) in the SHER
grade was very concerned about Wl |ack of progress in @ class beginning in
@ . continuing for the remainder of the school year.

a. [n @ comments in @l report of NN Qg stated: "I did
not receive any help or interest when I appealed to the @l [Special Ed] department,
counselors or others RE: [ ==l felt Wy was misplaced” (Parent's Ex. B).

|| CEEErades declined during R grade at o= rue=
School (School Ex. 88).

12, Notwithstanding the decline in M grades in the Wl grade, GEEERY was
able to pass fBSOL, and was passed into the S rade.

13 Most ofgER-achers attributed the decline in EEEEge orades 0
@Bdeficiencies in turning in @Ahomework and lack of application, along with the

increasing difficulty of Tl school courses.

41



14 e W 2ciributed the decline in GNP 2rades to the
diminution of special ed services being provided to

a At the D 'EP meeting for EEEEE -t 0 GO
request additional special ed goals were set, but there was no increase in the special ed
time of 4 hours.

15 On M. W - ouight 5 small amount of marijuana
to school.

a. Acting on a tip from a fellow student SR vas brought to the
assistant principal's office (NS by Officer G < NN olic:
Officer assigned to ﬂSchml as its School Resource Officer

16, During the meeting with Officer R 1 d the assistant principal,
@R i mitted that@had brought a small amount of marijuana to school; and that
@B nd 2 friend had smoked some a week earlier off campus.

17. gD @SR s immediately told of the problem and went to Wil
W office in the afternoon of TN

a. At this time the decision was made to suspend IS for 10
days.

b. At this time Officer ll@decided to charge TP, as a

juvenile, for possession of marijuana, but due to various administrative delays, Sy

was not charged until [
c. S - is pending before S . vcnile Court

18.  The 10 day suspension for (SEBbegan et
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19, SRS views possession of marijuana by a student as an extremely
serious offense warranting total expulsion from the (R school's unless it is
determined that exceptional (mitigating) circumstances existed

20. A Manifestation Determination Review ("MDR") was scheduled and
held on YR to determine whether WM possession of marijuana was due
to “disnrder.

a. At this hearing, it was the consensus of all of the WBPS
participants that S abovesaid misconduct was not a manifestation of { NS
disorder

b. S, o received advance notice of this hearing and was
present, "acquiesced and agreed” with this determination (Tr, ).

21.  Immediately following the MDR, a purported homebound [EP mesting
was held for G at which time @was recommended for homebound educational
Services.

a. Such services were not supplied until late KD

22. R reither signed nor objected to the MR (EP.

23,  Although W ad been suspended, and was not allowed to attend
classes aﬂer_ W as permitted to return to school to take all but one of Bl
final examinations.

a. Due to a mix up by inunni. W id not take Gy
Rasic Skills final exam, and thus, received an "F" for that exam. When that mistake

was discovered, the "F" was deleted and Wilreceived a "B" for @ final grade.

24 School ended at D o+ S



a Classes ended about a week earlier - the balance of time being
used for final examinations.
25 On SIS, : further [EP committee meeting was held for CEMEENER
(School Ex. 30)
a QSR had notice of and artended this meeting
b. B did not agree with the recommendations in that [EP
26. At theS [EP meeting it was determined in accordance with
m]ing that @SB should attend an Alternative Learning Center
("ALC"), later identified as {JIjRALC.

a. Tt was also decided to continue on with 4 hours of special ed for
==
27 The ALC program was instituted as an alternative to expulsion for

students who had made an error in judgment, but who were deemed to be redeemable

a. The ALC schools such as@uijill are highly structured, teaching
hasic core studies (i.e., English, math, science, social studies) on an intensive basis.

b. The classes at GEEERALC are small - 10 to 15 students per class
- never more than 20, with either two teachers or a teacher and assistant per class.

& The students at SJEMBALC are closely monitored - have no "free

time" and must wear a prescribed uniform.

d. The students at S LC are constantly urged and motivated

to do well in these studies.

e There are daily pre-school meetings of the teachers at SN

ALC who carefully monitor each student's progress.



£ The parents are closely involved with the teachers in the (R
ALC program and homework there is closely monitored.

28 While the only students sent to an ALC school are sent there for
disciplinary reasons and receive behavioral adjustment, once at an ALC the focus
changes to that of intensive education combined with rehabilitative instruction.

29 There are no team sports at an ALC.

a. Physical ed and exercises are taught.

30.  ALC's, and specifically SEPR 1 C, have special ed programs.

2. @1 C has a separate special ed classroom.

b. @\ 1 C has a full-time special ed teacher.

31, The principal at @l ALC is a highly experienced educator with a
strong background in special ed.

a. The teachers at R ALC are highly skilled, and are used to
teaching academically slower students - this because most of the students with
disciplinary problems also are poor students.

32, The purpose of an ALC, and Wil specifically, is to rehabilitate its
students, increase their academic powers - by hopefully, at least at a year's increment -
and to return them to their base school.

a. The normal schedule is that the student's are returned to their

base school by the ALC after one year, sometimes sooner.

b. For this reason the ALC's do not graduate students or have a

”chnnl year.
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c About 90% of the students at GEJEE® ALC return to their base

school after a year at GEEEERALC
33, Only students in good standing at a school having team sports can

participate in school team sports.

a Thus, SEEERcannot play GEIEEER while at an ALC such as
=
34 Earlier, on GiJJER, :n administrative disciplinary hearing was
held by SEEESSENENNgE, :t which time the decision by R orincipal R
@ o suspend Wl for ten (10) days was affirmed; and, pursuant to a decision
by YR dated UNEEEEEED
a It was decided that WS would be suspended from SD
@ for at least one year.
b It was decided that SEEESSvould be permitted to attend an ALC
_ determined by EEENEIEREP a5 SHJEER ALC - for one year.
c. It was further decided that after N WG ould be
permitted to return o provided @ successfully completed G
program and had no further disciplinary problems.
35, On gESESEEN, - appeal was held before the NS Schoo!
Board.
36. -- and @ counsel (who was also B counsel in this
proceeding - and who is most <killed and effective advocate) were permitted to make

extensive arguments in this appeal secking lesser penalties and allowing @ return to
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either GEEMMESREES ot 2 similar regular {fJ school (See Transcript attached School

Ex. 94).

a. The School Board rejected these arguments, and, sustained

SR trnsfer 1o ==
(NOTE. the letter from  _ [ detailing the positions taken in the
administrative hearing and results, and the transcript and results of the School Board
Hearing are in evidence as School's Ex. 9, 94, and will not be repeated here except 10
note that @PS regarded possession of marijuana as a most serious infraction
warranting SSEEER transfer to an ALC; albeit it was GEESSNS® first serious offense
and despite IR otherwise excellent conduct record throughout @ :ttendance at
Wes)
37. SR ot the times relevant hereto was made aware of @l due
process rights and appellate rights, and received appropriate advance notice.
a. SR in fact, attended all of the relevant IEP meetings and
re-evaluations here involved, namely those of o= ]
I SR G (DR of S SR - -

@ [EP which controls this case.
78,  (EEEEEEEE received, acting upon @B due process rights, requested and

was granted the instant hearing challenging the placement set forth in the GRS

[EP for VR
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B
CONCLUSIONS OF LAW

L. The removal of (R 1o W ALC was disciplinary and is not

in this due process appeal except with regard to whether such

subject to review

placement provides -with a Free Appropriate Public Education ("FAPE")

2 The placement of W, at GEE ALC pursuant to @ el

[EP was appropriate and provides @ ~ith FAPE.

1 C is able to supply appropnate educational services to the

extent necessary to enable MR t0 progress in the general applicable curriculum and

appropriately advance toward achieving the goals set forth in ) GO (=

4. The GEEEESSSSSNS, TEP for GNMNNR is appropriate except that the

provision of Special Education services in the amount of 4 hours per week is
inadequate.

a. Special education services of 8 hours a week, as supplied to

@ in the years prior 1o @ @EB grade (i.e., late year) are adequate to meet the

goals for (RN as contained in {8l IEP.

b. These special education services should be supplied to R

@ tcachers at @R A1 C as best for ===
5 with regard to CEENY

such manner as deemed by

5. There were no substantial procedural violation

manifestation based herein.
al violations as 10 " EP

disposition of this instant case.

MDR and determination of non-
6. There were no procedur

Committee meeting and resultant TEP, which govemn the
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7. While there were procedural and substantive deficiencies in the
"homebound [EP of G such neither adversely affected the provision of
appropriate education services to @il nor did such prohibit Wl from meeting Wl
[EP goals as set forth in [ S =P

a The deficient homebound TEP of R 2nd its failure to
supply promptly some services called for thereunder will not adversely affect D
ability to make appropriate progress in Willapplicable general curriculum at Egll
ALC.
8. The severity of the disciplinary action taken by @PS with regard to

SN marijuana possession at NP S chool is not subject to review

in this proceeding.
VL
ORDER

s The placement of Sy =t JIIID ALC by GENSEE Public

Schools is hereby affirmed.

g The SIS TEP for - W A1C is hereby affirmed
except that the hours of special educational services is increased from four (4) hours to
cight (8) per week, to be supplied to @EENEESIn such manner as@ teachers at S
deem best for SR

3. The request by RS o have WY immediately returned to

SRS S choo!l be and hereby is denied.
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VII

APPELLATE RIGHTS

This decision may be appealed within one (1) year of its issuance by the filing of
an appeal in either a Commonwealth Circuit Court or a Federal District Court regardless

of the amount in controversy, if any.

Decided this Wl day of {JiED

Hearing Officer

CERTIFICATE OF MAILING

I HEREBY CERTIFY that copies of the instant decision were either delivered or
mailed, postage prepaid to:

N aniEmse U ) S
e R, i

2) R Esquicc, S G
S irginia GEEE

3) CEESEEEEEEBCublic Schools, ™
Virginia @R attn:

4) Virginia Department of Education, Due Process and Complaints, P O

Box 2120, Richmond, Virginia 23218-2120.
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