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- FINDINGS OF FACT, CONCLUSIONS OF LAW
AND DECISION )

L INTRODUCTION:

A, Procedural History

The undersigned was appointed by the- Public Schools

(“-'} as the hearing officer to preside over a Due Process Hearing concernjng-
-(Hereinafter ‘-’}. The letter of appointment is dated - signed by
_ Director of Student Services. ..
Dn- and -{‘-‘) through counsel, filed a
request for a2 Due Process Hearing seeking funding from - for piac:ing- at the
-Schmal Df—(‘-’], for the- School Year. -Schc-nl isa

private school for the education of learning disabled students. In order to schedule the Due

Process Hearing, pre-hearing conference calls were held nn— and—




however, as a result of the parties decision to proceed with the development on an Individualized

Education Program (“IEP”) f'm-, the Due Process Hearing was postponed several times.
The Due Process Hearing was finally held over a five-day period heginning_

p—, T ¢ BT

B. The Record:

The Record in this matter consists of the following:

1.

2.

[

o

ra

Transeripts of each day of the Hearing, Volumes I through V;

Exhibits submitted by the- ﬂn- designated as “SB-1

through SB-51; :
Exhibits submitted by the-nn—, designated as MS-1
through MS-15;

Memorandum on Behalf of the School Board of the City of -? dated

Proposed Findings of Fact and Conclusions of Law Submitted on Behalf of

R . (R

Reply Brief of the School Board of the City UE- dated_
Reply to — Memorandum Submitted on Behalf of -
-, dated—.

. Background:

-is-years old and in the it erade at the- School which . has

attended since the -St:hml Year. Prior to attending the . School .was educated

in -thmugh -when. completed the - grade. There is no dispute that

" School Board Exhibit 38 also includes Exhibit SB-38(a)

[ )




-quaIiﬂﬂ for special education as a very bright Iem_‘ning disabled student; however, the
parties disagree on the extent of .Ieaming disabilities and the appropriate placement f‘m‘
The parents contend that -is severely learning disabled and therefore requires a full-time
special education program in a private school setting.-cnﬁtends that-
learning disabilities are not severe and that the Least Restrictive Environment for. is to be
educated in a public school setting where.wuu!d be educated in special and general education
classes.

D. ISSUE(S)

L. Whether - proposed an IEP and placement appropriate for- in

the least restrictive environment for the- School Year?
2. Whether the placement selected by the-fb-fnr the-

School Year pmvides. with educational benefit in the Jeast restrictive environment?

3. %ether-or thef I bear the burden of proof in this matter?

SUMMARY OF RELEVANT EVIDENCE:

A, Parent’s Case:

L. The first witness to testify at the Hearing wﬂs_ the mother of
-. -testi.ﬁe:d that { and fflf husband attended ﬂ-IEP meeting

scheduled b}f- As a result of the meeting, an IEP document was developed for
- ey
-esﬂﬁed that-Schnni had developed an IEP un— and

that. had attended the meeting. Tr. p. EI.- School IEP called for a full-time special

education placement, (MS-1) Tr. I p. 33. -Schcﬂl IEP was made available to

Led




- at its IEP meeting nn_ Tr. I p.32. ~ told the-
IEP team that -ﬁ:It-SchDol IEP was an appropriate [EP for- Tr.P. 33,

—tesuﬂed that- in developing its IEP fb"- had taken a
significant number of goals and objectives from -SChDI]] IEP and placed them in the
-[EP, but . did not have a problem with this. Tr.p.34-35. - agreed that the goals
and objectives that- placed in the IEP for- were acceptable to . Tr. p. 86.

—testiﬁed that- had an opportunity to visit the placement proposed by

_the— School Tr. I, p. 35, . purpose in making the visits was to

observe the classes that-wouId be taking to determine for.self if the placement was
appropriate Tr. I, p. 35. W cestified that . understood that- was offering a-.
grade education special education program fm_ at the-SchnnI. Tr. p. 30.
. was aware Lhat_ 15 just a-chmf, but .did not agree with the

philosophy of such a school. Tr. pp. 30-31. Hnwwer,- said thai. had not read any studies

regarding the inappropriateness of a school designed solely far-grade school students. Tr.

p. 77. - also stated that .wa.s not familiar with the program at_as of the
time of the{J S IFEP meeting on [N - 1. o 5.

- said that 011.' visits to -,. had an opportunity to talk to

various staff members and ask questions. Tr.P 35.. said that . made three visits at-
-the first visit was _Bas&d un.‘tesﬁmcn}; the second visit was
Y - - chicd visit vas | AR
_tastiﬂed that on . first visit to —had an opportunity to
visit several classes, including one taught b)_ Tr.p. 42, . said that -

observe six kids in the class, with one teacher and an aide, —said that- did not have




roblem with the class size (Tr. I, pp. 48-49) and felt that (D was 2 good teacher. Tr.

Lp 71
Y i tht on @ third visit to the school, RN the Associate
Principal, accompanied . through all the classes . saw, -talked with . about a Science

classes because- was taking a Science class ai- School and a Spanish class, but

that— did not have a special education class in these subjects, Tr. I, p. 38. -

-alsn testified that -obsewed a class where the students were reading a world literature
book that 'mought was ah::-ve- level. Tr. I p. 47.

-testiﬁed that prior to the- [EP meeting {ffhad advised -
School that- would be returning to-Scthl for the_SchmI Year and
that 'md paid a deposit fnr- attendance. -esﬁﬁed thal-was
already in attendance at-Sci:umI at the time crf. first visit tu— Tr. p. 83.

—testiﬁed thal. has a college degree in visual communication, but is not a

certified teacher and has not taught at a public school. Tr. 1, p. 77.

13 The next witness to testify wa_ the coordinator of the high
school program at-ﬂr the last nine years, Tr. L p. 134, 136. _te;stiﬂed

ﬂ1at-1ad been M-Schc-ul for over twenty years and among other things, has been a

special education teacher, Tr. I p, 136_. current responsibilities include participating in IEP
meetings. (I testified that{ff was certified in learning disabilities in the District of

Columbia and testified at the Hearing as an expert in learning disabilities. Tr. p. 139,

-said that .k]lew whu-w from communication from the junior
high. Tr. L p. 144, 145 | testified that the IEP developed by i Schoo! on (NG




was appropriate ﬁ}r- and that it requires a full-time specialized program. Tr. I, pp. 162,
163,

— dascﬁbad-as having tremendous Math and Science strengths and

acknowledged that.was in gifted class in these subject areas as well as Spanish. Tr. I, pp.

147, 148, 153, [ said that [ s doing great at -Sahonl that .described. greatest

difficulty was in written language and English. Tr. L, p. 163.

-testiﬁed that. had no familiarity with the—Schuoi, either

through observation or discussion with teachers. Tr. I, p. 168. .alsn said that. was not

familiar with -JI'GPE'SEd IEP. Tr. L p. 169, It was . opinion that - could

benefit from instruction by a regular education math teacher. Tr. I, p. 175, but that there was no

opportunity atnchuul fur— to participate in classes with regular education peers.
T.Lp. 181 Msc},. stated that -School program provided-with “the best that
.an possibly get.” Tr. 1, p. 164,
-tes’dﬁed that -Schuul had not prepared- class schedule prior
to —EEP meeting. Tr. I, p. 145. ' said that. begins to develop one

in August after summer vacation. Tr. I, p. 145.
3. After_,— testified. -5 a senior speech and
language pathologist at -Schinnl WhEl’E.hEE been employed since- Tr. 10,

p. 8. ‘ stated that. is certified in the District of Columbia and Virginia and with the
American Speech Language and Hearing Association. Tr. IL, p 10. - testified as an

expert in speech/language pathology. Tr. I, p. 11.

_ testified that.: had worked with -fm' two years, in school year
_ and school yea.r- when- was in the -gmde_ .descﬁhed




-as comprehending in the above average to superior range and as having weaker

retrieval of information skills. Tr. I p. 22. - agreed with -that written
language was the most difficult area ﬁ}r-_ Tr. IL p. 23. It was ‘recnmmendation that

-bc in small special education classes and integrated speech and language therapy. Tr
II, pp. 31-34.

At the time of the Hearing -had not nbsewed-at- School
during the (N school year Tr. 11 p. 46 R - o familiarity with

_uropused placement for - the - School. Tr. I, pp. 45, 49-50,
_jescﬁbed.s having a number of strengths that were average or above, p.

57, 53,

-jescrihed -trength as including comprehension of reading,

figurative language, receptive language and expressive language. Tr. II, pp. 51-55. However,

_yﬂs concerned with-'s ability to keep up in a class with non-disabled peers.

Tr. 10, p60, 61.

_ had not reviewed -[EP prior to the Hearing, but . participated

by telephone in the development of the -[EP Tr. I, p. 56, 57. . did not express any

nf'. concerns or provide any comments tu-ahﬂut the IEP following th-
.IEP meeting, Tr. IT,

administrator for - School. -duﬁas include overseeing the coordinators of each of the
divisions and heads of the related service departments. Tr. I, p. 9. - testified as an

expert in special education. Tr. 1, p. 9,




S << ibed @ School as a non-public day school approved by Virginia,

Maryland and the District of Columbia. It serves learning disabled children from ages six to

nineteen. Tr. IL p. 11.

B =i @ id not participate in the development of P at-
School. Tr. III, p. 10, but it wa&.recummendation that-br.: taught in small classes.
Also, [Jfjhas never taught I Tr. I, p. 26 and has not been intimately involved in
-‘5 education for at least two and a half years. Tr. ITL p. 27.

- said Lhat.ms no familiarity with the —Schno] and none of
‘taﬂ' had any contacts with T.he_ School. Tr. ITI, pp. 28-29,

5. Following —— testified for the - -

- is the coordinator for the- program at- School. Tr. IV, pp. 4-5. .

-testiﬁed tha.las been involved in special education as a teacher and administrator

for 25 years. Tr. IV, p 5. . has been in charge of the-'prngram E-Schuol

since 1994, - duties include coordinating the curriculum, the program and hiring teachers.
-estified as an expert in special education. Tr. IV, p. 7.

— testified thal.ms known -since . was in the -gra,de
at -Sch':rcl. . said that . has been involved in the development of - IEPs
Tr Iv, p. 8. - descrihec-as being very bright with a high intellect. —
testified that- i5 one of the best students in math, but was one of the weakest students in
reading. Tr. IV, p. 9. - further descrlbed-as having difficulty with written language.
_ dﬂsﬂﬁbed-s needs as requiring a small class setting, Tr. IV, p. 18, .

-testiﬁed that. had not worked with - sinﬂa.was in the -grade. Tr.

IV, p. 23




S i th:t fhad no familiarity with -chml, Tr.
IV, p. 19 and was not familiar with -rupcrsed IEP for - Tr. IV, p. 23.
B. -s Case: -

1. The first witness to testify fﬂr- was _ the guidance
counselor at the{ NN School. Tr. 1V, p. 30. (SB-46). (s 2's0

employed at 'chnal and taught children there with learning disabilities for seven years,

Tr. IV, p. 31 _ testified as an expert in special education, specifically learning

disabilities and guidance counseling. Tr. IV, p. 31.

- testified mat-srnﬁdes transition and orientation for children
who are; transferring to—ﬁum a private school program. Tr. IV, p. 36. (SB-33). |
Mso,_las a teacher advisory period, which provides the student with support
throughout the school year in the academic program and other issues that come up during the
school day. Tr. IV, pp. 39-40; (SB 39).

- described the proposed program fur- as being a special education
program, but providing opportunity f'm-n have contact with regular education peers during
physical education and teacher advisory. Tr. IV, p. 44.

-panicipated in the- IEP meeting convened by -whan

-5 classes were being discussed. -descrihad the meeting as frustrating because there
was limited participation from the - - said that the -did not request at Lhe-
meeting a Science class, an Algebra I class or a Spanish class. Tr. IV, pp. 44-45. . further
testified that had the -asked for those classes, a special education class could have been
set up. Tr. IV, pp. 44-46. -a]sa stated that a proposed reading class fur- would have

a reading specialist and a special education teacher with no more than 10 students. An English



class would have been taught by a special education teacher (_ and an instructional
assistant who is a teacher and would have had no more than eight to ten students in the class. Tr.
IV, pp. 48-49. The special education classes would not have been larger than eight to ten
students. The physical education class would have been as large as 16 students with two

teachers. Tr, IV, p. 61.

It was_ opinion that the proposed program that -Jf'ferad -
at — School adequately met-s needs and would have provided ﬁ

with a strong foundation ﬁ::r-alchnc:l career. Tr. IV, p. 50.

-was of the opinion that- would benefit greatly being in the least

restrictive program that allowed' to participate with non-disabled peers and to develop self-

esteem and self-confidence. Tr. IV, p. 57. - also observed -at-

School (SB30).

S s that [N is very bright with leamning disabilities. It wasfjil}

opinion that- would benefit greatly being in a less restrictive program with in non-

disabled classes.

- testified that there was no .schedula of classes for -availahle
when -levelnped the [EP 011_ Tr. IV, p. 66. .stared that lf-

needed a special education Spanish class one would have been offered to ! Tr. IV, p. 68.

-testiﬁe-:i that there are approximately 120 disabled students at the RN

School out of a total of 750 students. Tr. IV, p. 89.

2 Thenex wines o (R - WY W

licensed Mathematics and Sociology. (SB-47) - has 38 years of teaching experience

and has been a teacher at—Schqu for ten years. Tr. IV, p. 138. -1estif1ed

10



as an expert in Mathematics. Tr. IV, p. 38, -testiﬁed __that-ms taught learning
disabled students for many years and has -::bserved-. Tr. IV, p. 139. (SB-40). -

participated in the [EP meeting nq— and recalls that the {JJJJJJl§ did not ask for a

Geometry class and agreed on scheduling an Algebra class. Tr. IV, p. 142.
3. _s the Assistant Principal at-chml. (SB-45).
-has a master’s degree in learning disabilities and is certified K-12 in learning disabilities and
in administration. Tr. IV, p. ITU..testiﬁed at the Hearing as an expert in special education,
specifically learning disabilities and school administration. Tr. IV, p. 171. It was. opinion that

-’s proposed IEP was appropriate because it addressed_ areas of weakness

and pmw;ided- with all the necessary support. Tr. IV, p. 175, -testiﬁed that the IEP course
work that was proposed fm-:ﬁ‘ercd.au appropriate schedule for a‘rader. T
IV, p. 181. -ai{i thﬂt'hzs a background in teaching students with learning
disabilities. Tr. IV, p. 171, —a.lsu met with -when-visited the

T sciool (AB-42).
4, The next witness to testify for - was —r (sB-50). [

@R i 2 learning disabilities teacher with 23 years” experience. Tr. V, p. 5 IR sid that

. has all of 'cc-urse work fora Ph.D. Tr. V, p. 6. — 3&1&. had the benefit of
absewing-at - School. Tr. V, p. 9(SB-41). . described - as being a

bright learning disabled student with strong receptive language abilities, comprehension abilities

and weaker expressive abilities. Tr. V, pp. 10-1 1.- also has trouble expressing ‘elf

in writing. Tr. V, p. 11. According ‘tﬂ- - is a typical bright learning

disabled child. Because of' intelligence,-is able to understand concepts and make

inferences sn. is able to understand grade level work. Tr. V, pp. 11-12.

11




—testiﬁed about [ teaching methodology in the classroom. ‘aid that

when . teaches Eninsh,. generally starts with a phonetics so that the children are familiar
with their letter sounds, so that they can decode prefixes, suffixes, root words. .said that the

class works as a team and the kids encourage each other. Tr. V, p. 14.
_‘testiﬁed that writing was an area of difficulty fnr-nd that-nral

reading is held back as a result of. decoding deficits. Tr. V, p 15. .felt -would

succeed In the- program and that the proposed program was an excellent program for

- Tr. V, p. 16. .was of the opinion that -is on the same level with other

students in .ciass. Tr. V,p. 17.

-est{ﬂed that in addition tu.se[f,. class includes a full-time teaching
assistant for all .classes_ This would have included the classes that R ad with i} Tr.
V,p-17. Alsu,-' class size consists of eight to ten students all taught with an assistant and that
the size of . class is similar to that at - School. Tr. V, p. ]S.- said that -
has computers in. class and other types of assistive technology, including a Kurzweil Reader,
that will read a text to a student. Tr. V, p. 15.

It was . opinion that -vou]d benefit from having interaction with non-disabled
students. Tr. V, pp. 29-30. -mnﬁ:med that the- did not ask for Spanish or
Science at the IEP meeting Tr. V, p. 34. It was.‘ belief tlmt-wc-u]d benefit from a
Spanish class with 19 students and two teachers because that would have been the same staff to
student ratio as at - School. Tr. V, p. 37.

I8 — is a school psychologist with 18 years’ experience. (SB-38). .

testified as an expert in school psychology. Tr. V, p. 76. - said that. conducted 2

psychological evaluation -::-f-t-Schml in - as part of an reevaluation

12



process. Tr. V, p. 77. (SB-15) Additionally Jjjreviewed -ﬁle and participated in the
-EEP meeting. Tr. V, p. 77.

I.n. opinion there is a significant discrepancy bemfeen- cognitive abilities,
problem solving skills and areas of academic functioning. Tr. V, p.78. .said 1ha£-
also has phonological processing deficits and that has had an impact un-)mcessing of text
and in the generation of written text. Tr. V, p.78. .said that- functions in the superior
range of intellect. -/erbal and non-verbal thinking skills are highly developed. .has
excellent problem solving skills, good reasoning skills, and good perceptual organizational skills.
Te. ¥ 79 .weaknesses are in the decoding aspect of reading and in the production of
written ianguage. TV, .pp. 79-80. It was .inni{m that- did not have a severe
learning disability because -pmcessing deficits are not across the board and has not had a
signj'ﬁcant impact in the area of math, where- skills are well above average. Tr. V, p. 81.

_ also said thar-’s profile indicates that.wnuld benefit from some
learning in a regular education setting. Tr. V, p. 82. Tt was. opinion that -wctuid be
able to function at grade level. Tr. V, p. 82 and that .needed to be at —Schm}l
because, if . is not allowed to demc-nstrate- competence, . will not develop it. Tr. V, p.

84, will grow socially if ¥ is allowed to interact with a variety of individuals. Tr. V, p. 85.
y

' - said that the {JJJJfdid not ask for specific classes for{ R =t theffJJl
- TEP meeting and that it was .unde:rstanding that they were to get back tr.}-

with information about classes. Hnwever-testiﬂed that to ' knowledge the -did not
get back to -uiluwing the IEP meeting to request specific elective classes and other

classes. Tr. V, p. 90.
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1t was SJJJ® opinion that the -EP cffere:d_nﬂ appropriate

amount of support services, an excellent transition to a less restrictive environment and would
meet 'meds. Tr. V, p. 96. )

6. —is a speech and language pathologist and member of the

assisted technology team. (SB-43). Tr. V, p. 114. .:tmrdinates speech and language services

for --aid Lhal.‘las been involved witl-vaiuatiuns,

observations and IEP development for approximately six years. Tr. V, p. 115. (SB-17). . has
uhsewed- in the classrooms in- and on three occasions in the last five years at
- School. Tr. V, p. 116. -was of the opinion that-proﬁIe is similar

now to what it was when-:.'as attending school in-. Tr. V, p. 116, .said that
- phonetic weaknesses have not been remedied since.as been at - School.

Tr. V, pp. 117-118 and that- still struggles with the same weaknesses in decoding

fluency. Tr. V, p..120. -descﬁbes - learning disability as moderate. Tr. V, p. 138,

-esﬁﬁed that the TEP proposed by - pruﬁdcs-with

comparable speech and language services to what is being offered at the-Tr, V. p.

120. -be]ieves the proposed IEP to be appropriate because it gives- the needed

special education and related services. Tr. V, pp. 120-121. The speech and language program at

R irccvetes services in the classes.
- said that- has a Kurzweil reader, which would allow - to

have .texthuuks read aloud tu._ Tr. V, pp. 125-126. -s.did that - has

other devices available to read information to - to accommodate for. poor decoding

skills. Tr. V, pp. 126-127.
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-sa.id that §® obtained -Schnol‘s class schedule fnr- from -
_ﬂn a_visit to -Schml. Tr. V, pp. 129-130. . said that

it was on this visit that.eamed that- was in Spanish and Science classes. [}

recalled that the -had not asked for those classes at thﬂ— IEP meeting. Tr. V,

p. 13 l_- also recalled that the parents were supposed to get back with the personnel in

- about -pmpesed schedule for the -Schnﬂl Year, but they never

did. Tr. V, p. 139
FINDINGS OF FACT

Based on the evidence presented in this matter, I find that:

-I_ -s identified as both very bright and having a specific learning disability.
Even though -intelligence has been measured in the superior range, -leaming disability
including language processing deficits and problems with attention and organization, have
affected .academic skills, primarily reading and writing.

2 -ﬂm:] the -agrea that-is both bright and learning
disabled: however, they disagree as to the type and intensity of the special education services.

requires. The -contend that- requires a full-time learning disabilities placement

at- School; hnwever,-. contends that it has an appropriate program for -
at its —Sc:hml, which is a unique public school designed to serve only -grade

students.

3. On — -ﬁled a Due Process Hearing Request seeking
funding from -or plamng- -Schuc-l for the _Schcml Year.

The parties agreed however, that -uould proceed with drafting an IEP for - for

15




e -Schanl Year, before proceeding with a Due Process Hearing, the IEP meeting was

convened on _ the Due Process Hearing began on —
4, -mrhmpated in the development of the - IEP as well as in
the development of an [EP by -SchooI -Schtmi IEP was developed on -

-err to the filing of the Due Process Hearing Request and prior to the IEP developed by
-. Also, the request for the due process hearing was initiated prior to asking for and
developing the -[EP in_ Tr. I, pp. 81-82, 89-90,

5. According to a stipulation between the parties at the Hearing on _

he - had no objections to the present level of performance or the goals and objectives of

— proposed IEP, Tr. L. pp. 105-106.
6. - said that .had no familiarity with the _pmg:'am at
the time of the -IEP meeting. Tr. I, p. 83. .visited— three times

however, these visits occurred after the filing of the request for a Due Process Hearing, and

before the development nf- IEP i‘or- for and after the [l schoo! year
had begun, while-had started the school year at ‘chml_ Tr. p.91.
7. -f stated ﬂw'vas committed to - attending - School

for the - school year and had paid a deposit to insure .attenda,nce there prior to

_[E_‘P meeting on -at which meeting -and the -
finalized an IEP for -10 be implemented at the — School for the -

school year.

8. The IEP developed by __-ﬁ:r-fﬂr placement at _d

(SB-35), consisted of .receiving Reading, English, Study Skills, World Civilization and

Algebra I in a special education setting. -was to receive Speech Language services of

16




90 minutes a week and occupational therapy consultation of sb-:tjlf minutes monthly. The special
education classes would have been no larger than eight to ten students with an aide. The aide in
the main special education class was a certified teacher. Tr. V, pp31, 38.

9. The IEP was developed through a cooperative effort on the part of'-and

the representatives of ‘chm}l who participated in the -EP meeting by

telephone. The were present at the meeting but did not provide comments about the
g P

draft [EP that - had developed.

10.  Many of the goals and objectives in the-IEF were incorporated from

.Schuol IEP developed fm‘-::n — for the - school year,

primarily beaas.lse- requested and was provided with a copy nf-SchooI IEP in

preparation for the -neeting_
11.  Following the - IEP meeting, -sent the- letter

(SB-36) referring to the TEP meeting and the draft IEP. The letter also requested that the
-pmvide any comments to - and another IEP meeting could be arranged;
however, the -made no comments about the IEP and no additional IEP meeting was
reciuested.

12.  Atthe —IEP meeting the participants discussed proposed classes for

- however, the S did not request that particular classes such as Science or Math,

Also, - School had not ﬁnalized-ciass schedule at the time of the —
IEP meeting. -Schunl class schedule was not developed until _priur to
the start of the -schﬂnl year.

13.  The parties agree that the size, setting and the number of students around impacts

- ability to learn; thus, there is no disagreement that [l requires a small class
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setting, which - offered at the — School; however the-cuntend

that -Schnnl can more appropriately provide this kind of setting.

14.  During the -[EP meeting, the -:Dmmun.icated o (e

that they felt that the IEP -Schoﬂl had developed was appropriate fnr-md that it

should be implemented at - School in a full-time special education program.

15.  Although the- did not contest the present level of performance or the

goals and objectives as stated in the - IEP, at the Due Process Hearing,—

expressed concern with whether or not the IEP could be implemented at— and

whether or not - could benefit from contact with regular education students. However,

the witnesses on behalf of - who testified as experts, were of the opinion that-

is not severely lea:;ning disabled and would benefit in a program that includes contact with

regular education students,
16.  Based on the testimony uf— expert witnesses, the IEP developed by

-cculd be implemented at [ NS and that- would receive

appropriate services at —mnsidering .learning disabilities and that-
-5 the Least Restrictive Environment for !

17. -testiﬂed that .had concerns about whether there were any Spanish

or Science classes at _appmpriate for . Based on -ciass

schedule at —Schcrc-l, among other thlngs,.is taking Spanish 1 and a Science class.

However, the -:11d not request that -pmvide these classes for [t the
T

18. —testiﬁad at the Hearing that prior to filing the Due Process Hearing

Request, and prior to the development of the- IEP, that the -lad already
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-commuitted to returning - to -Schc-ral for the - School Year and had paid
a deposit fnr-attendance, — also participated in the development of an IEP for
G B> 00! (T Pp. 81,82,89,90) |

19. The -chuui is a unique school in that it has only - grade
students. -vas not familiar with the I Schoo! at the time of the IEP

meeting (Tr. 1, p.83). Even so, -esiiﬁed that —, who would have
been -prirnar}' special education teacher at— was a good teacher. TR

1,p.7L

20. -tﬂstiﬁad that-visitn:d -chml three times, the first

time an—then two subsequent visits, which based Dn. testimony occurred on
— and - -astiﬁed that during .visits .)bSﬂﬂ’Ed

a World Literature class, an English class and a Spanish class Tr. 1, pp. 36, 37, 82.
CONCLUSION

A Whether - proposed an IEP and placement appropriate for- in the least

restrictive environment for the - School Year?

The IDEA entitles disabled students to a Free and Appropriate Public Education
(“FAPE). See20U.S.C. § 1412(a) (1997). Specifically, Section 1412(a) provides that, "[a] free
appropriate public education is available to all children with disabilities residing in the State
between ages 3 and 21, inclusive . . . ." Similarly, the accompanying regulation at 34 CFER. §
300.121(a) also requires each state to have "[i]n effect a policy that ensures that all children with
disabilities aged 3 through 21 residing in the State have the right to FAPE . .. "

The IDEA does not require a maximal educational opportunity. See Board of Educ. v.

Rowley, 458 U.S, 176, 189 (1982) (holding that the school board was not required to provide an
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interpreter to a deaf child who was progressing adequately without one). In fact, "the
requirement that a State provide specialized educational services to handicapped children
generates no additional requirements that the services be sufficient to maximize each child's
potential 'commensurate with the opportunity provided other children." Id. at 198. Rather,
FAPE only requires that a disabled student receive personalized instruction with sufficient
support services to enable the handicapped child to benefit educationally from that instruction.”

Hessler v, State Bd. of Educ., 700 F.2d 134, 139 (4" Cir. 1983).

Based on the evidence, even the §ililil§ agree with the goals and objectives of the
—[EP and did not present any evidence through testimony or otherwise that they
disagreed with the IEP that was drafted nn— This is largely due to the fact that the

-ZEP incorporated goals and objectives of the IEP for -that - School

had drafted prior to the - IEP meeting. .

The (S choo! is the placement offered by - for SR This

school contains nn]y‘mde students and among other things, is designed to assist these
students in transitioning from a junior high school environment to high school. This school has
approximately 120 special education student out of a student body of approximately 750. Based
on the evidence, staff and facilities are appropriate for students who do not require a full-time
special education program. Although it is evident from the record that- is very bright

and learning disabled, the —Schonl is prepared to acmmmudate. and the

weight of the evidence is that -dnes not require a full-time special education placement.
The evidence presented by the-'nay support that -S-::Imol can provide

-’with the best education {JffJlean get, but that is not what IDEA requires. —

pmvidad-with the basic floor of opportunity that it is obligated to provide and has made

20



FAPE available tn.Lh:ﬂugh developing an appropriate IEP and determining an appropriate

placement for [l for the - school year.
B.  Whether the placement selected by the [ for (I for the B ool

Year pmvides.with educational benefit in the least restrictive environment?
School divisions make FAPE available to students through the implementation of an IEP.
See 20 U.S.C. § 1414(d)(1997); see also 8 VAC 20-80-60(B) (1999). Here, tuition

reimbursement is not appropriate unless the - prove - program is

inappropriate and that-SGhuol’s program is appropriate. See Martin v. Sch_Bd, 348

5.E.2d 857 (Va. Ct. App. 1986); see also Burlington Sch. Comm. v. Department of Educ. . 471

U.S. 359 (1985); Florence County Sch. Dist. Four v, Carter, 510 U.S. 7(1993). Reimbursement

is not appropriate in this case hccause- had an appropriate program for -
The JNEP that the [EIIEP team designed for [ frered

educational and related services to -'r.hat were designed to enable. to receive

appropriate services at the _Schna]. In preparing to draft the IEP, -had

access to the goals and objectives from - School IEP and other information regarding
-educational progress and needs that had been compiled by [ School and

- during [ ttendance there. -vas able to incorporate these goals

and objectives in its IEP for implementation at the _Schual_ There was no

evidence presented that the staff at ([ ov!d not implement the JNIPED -
The SN TEP offered -appmpriatﬂ classes and the _staff

was prepared to provide additional Science and Math classes that _was taking at

School; however, the—had not requested those classes. Accordingly, the -[EP

offered FAPE to -n the least restrictive environment; whereas the IEP offered by the
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‘choul requires a full-time placement in only special education classes and no opportunity

for — to participate in activities with non-disabled peers.

The IDEA requires that

[t]o the maximum extent appropriate, children with
disabilities, including children in public or private
institutions or other care facilities, are educated with
children who are not disabled, and special classes, separate
schooling, or other removal of children with disabilities
from the regular educational environment occurs only when
the nature or severity of the disability of a child is such that
education in regular classes with the use of supplementary
aids and services cannot be achieved satisfactorily.

20 U.S.C. § 1412(a)(5)(2): see also 34 C.F.R. § 300.550(b); 8 VAC 20-80-10,

The Record in this matter makes it clear that- could achieve an appropnate

education at the—Schoul. —:)fﬁ:red pecial education

resources as well as the opportunity to interact with non-disabled peers in [ elective classes, at
lunch and in physical education. On the other hand -Schuol services only disabled

students. Placement at-Schuni would eliminate -oppnrtunitj,r to-interact with

non-disabled peers.

In view of the testimony of [N 204 -it is apparent T.hat-

does not require a full-time special education program that - School developed ﬁ::-r.;

accordingly, _ School is the least restrictive environment for - under

the IDEA and supporting regulations.

3. Whether _c:r the -baar the burden of proof in this matter?
Based on the Record in this case, on _ the -pm-tir;ipated in the

development of an [EP at- School. Subsequent to that, the -uthorized their



~-counsel to file for a Due Process Hearing on -Tﬁqﬂﬂﬂiﬂg that - fund
- at -School for the - School year. On _ notwithstanding

< ,_..'P_I.‘EPEP_@E_E Due Process Hr;anng, ﬂ'lﬂ parties agre:ed that - wnuId dwe]np an IEP for

B v hich IEP was in fact developed. At the time of the IEP meetmg, the - had not

visited the proposed placement fc:r-, the— School. In fact, no such visit
occurred until—and followed up with two additional visits in —

SR :stificc tha [ had limited knowledge of (Y 2"d had committed to
placing- at - School even before participating in the -EP meeting.

In view of these facts, the Hearing Officer concludes the -had the burden of proving that
- required a ﬁ;ll-t‘ime. special educational placement.

As stated éh::wej school systems are obligated to provide students with a FAPE. The
right to a FAPE under the IDEA consists of two parts, compliance with appropriate procedural

requirements and a substantively appropriate individualized education program. As the Supreme

Court observed in Board of Education of Hendrick Hudson Sch. Dist. V. Rowley, 458 U.S. 177,
206-7 (1982), a court must answer two questions to determine whether a child has been denied a
free and appropriate public education under the requirements of the IDEA. The first questions is
concerned with whether the State complied with the procedures set forth in the Act. Here there
were no allegations that _ had violated any procedural requirements.

The second question is concerned with whether the individualized educational program

developed is appropriate. Based on the testimony 0{_ the -EEP for

- contained goals and objectives that were acceptable tc-' and except for class

scheduling, was substantially the same as - School IEP. _primar}r concemn

was not with the IEP, but a questions as to whether or not the IEP could be implemented at

3
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__ Even though implementation was raised as a concern, | testified that
-, who would have served as - primary teacher was a good teacher. Other

than to raise the question of an inability to implement the IEP, no evidence was presented that

b s T

would indicate that the staff at || }SSSSSSSRNY could not implement -IEP. In fact, the
Hearing Officer concludes that the contrary was proved, that _staﬁ' is quite

capable of implementing an appropriate special education program furﬂ

Furthermore, it was clear from the testimony af'-that the parents were
committed tc-- returning to - School for the-chocﬂ. year, even while the
-IEP was being developed. Also, even prior to the filing of the hearing request on -
- the IEP uf- Sc-hﬂnl had already been developed in - Furthermore,
o< ot familiar w'rth—and had not even visited N

before rejecting it as an appropriate placement for ’ In fact,-visits did not take place
until approximately six weeks after the school year had started while- had already

started aﬂending-ﬂchﬂﬂl.

Based on the testimony of the _ expert witnesses, who the Hearing Officer

found to be credible, the IEP developed by [ W25 appropriate for [ and

appropriately dealt with -leaming disabilities. Furthermore, the _ School is
equipped to meet -s needs, including courses -:lesires to take, srﬁa;ll classes and
sufficient staffing in the classrooms to further asaist-', therefore, _ia an
appropriate placement for - Also, as testified by -, - School program

offered to -was the “the best that {JJlffan possibly get.” Tr. p. 164, a standard that

- is not required to meet. .
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Accordingly, in view of the Findings of Fact in this case, the Hearing Officer determines

that 'had the burden to prove that it had developed an appropriate IEP and determined

an appmpﬁate placement fﬂr— As held in Weast v. Schaffer, 38 IDELR 124 (D. Md
2002) school district have the burden of proving its initial IEP offered FAPE to the child. Here,

_net that burden.

On the other hand, the -hau:l the burden of proving that the placement offered by

—J«'as inappropriate for -, a burden they did not meet.
ORDER
Having proposed an appropriate IEP and placement for —, - is
not I'EQlliIEd to reimburse the- for the placement at- School for tha-

school year; therefore, it is hereby ORDERED that this matter is DISMISSED.
APPEAL INFORMATION
This decision is final and binding unless the decision is appealed by a party in a

state circuit court within one year of the issuance of the decision or in a federal district court.

Date
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