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BEARING OJI'FICER'S DETERMINATIONOF ISSUES:

No due process hearing was held and no issues in the Request for Due Process Hearing were detennined.

HEARING OFFICER'S ORDERSANDOUTCOME OF BEARING:

This matter was tlJsmJ.JRdupon finding that there were no issues for determination at due process hearing. No
due process hearing was held and no issues were determined. There is no prevailing party.

This certifies that I have compJeted this matter in accordance with the regulations and have advised the parties of their appeal rights in
writing. The "Decision on Motions and Final hport" in this cause is attached. I have advised the LEA m writing of its responsibility
to submit an impJemfl1lfation plan to the parties, the heariDg officer. and the SEA within 4S ca1eadar days of the rendering of a decision
or the withdrawalof a hearingrequest. -'
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RepreseDtiDg Parents/Child
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Due Pmeess IIearing Of6eer Parties InitiatiDgBearing

A "Request for Due Process Hearl

I,grandmotherandguardianof

Countiss dated March 8, 2006 and with a

the hearing officer in this cause.

Tentative Issues: Denial ofF ArE.
Procedural midsubstantive violations alleged re IDEA and 504.

, dated 1/20/06 consisting of 6 pages and signed by

, together with a letter ftom James T.

lped"Received" date of March 10, 2006 was provided

N' 'N 8'

On March 24, 2006 counsel for the Public Schools filed a "Notification of

Insufficient Due Process Hearing Request and Motion to Dismiss". The "Determination of the Hearing

Officer" was tendered to the parties on March 28, 2006 finding, on the face of the notice, the

notification met statutory requirements.
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March 10,2006
March IS, 2006
March 21. 2006
March 24, 2006
March 28, 2006
March 28, 2006

March 30, 2006

March 31, 2006
April 03, 2006
April 04, 2006
April OS.2006
April 09, 2006
April!l. 2006
April 11, 2006

April 11, 2006

April 18, 2006
May 03, 2006
May 10, 2006
May 24, 2006

AMENDm TIMET .1NF.:

Request for Due Process received.
Hearing Officer appointed.
Initial Pre-Hearing Conference via telephone held with Mr. Countiss and Ms. Mehfoud.
Notice of Insufficient Request for a Due Process Hearing and Motion to Dismiss received.
Determination of Hearing Officer tendered in writing.
Written Clarification of Issues, Status and Authority to Act, and Motion to Quash

Subpoenas issued March 22, 2006 tiled by Mr. Countiss.
Motion for an Order Embodyjng the IEP and IEP Addendum and Opposition to :
to Dismiss filed by Mr. Countiss.
Second Pre-Hearing Conference via telephone held this date.
Objection in writing to the issuance of subpoenas filed by Mr. Countiss.
Motion to l)ivni~ tiled this date by the LEA.
Motions (in writing) due by this date.
30 day resolution period concludes.
Responses (in writing) to Motions tiled due by this date.
Due Process Hearing initially set this date but not held. Due Process Hearing was
continued to May 10,2006.

Public Schools' Opposition to the Guardian's Motion for an Order
Embodying the ffiP and IEP Addendum tiled this date.
Decision on Motions due this date.
Exchange of witness lists and documents to be admitted at hearing due this date.
Due Process Hearing continued to this date ftom 4/11106.
Fbud Decision Due Date.

's Motion

MOTIONS. RESPONSES. AND OTHER MATIERS:

At the second pre-hearing telephone conference of 3/31/06 the Hearing Officer requested all

motions be reduced to writing. A timeline was established for motions to be filed and for any

responses to the motions.

Clarification IIIId other IIUItters

On March 28, 2006, in response to the Hearing Officer's request, Mr. Countiss provided a letter

clarifying issues and containing other matters. This letter provided the Written Clarification ofIssues

requested, a statement of authority to act, and a Motion to Quash the Subpoenas issued March 22,

2006. It was stated in this letter that:

1. "We agreewith the IEP (alreadysignedby -)and the IEPAddendum(signed
by I , March23, 2006at the ResolutionSession)as providingFAPE. Our
positionisthattherearenoremainingissuesIeFAPE." .

2. "We haveno remainingissuesas to proceduralviolationsof IDEA,as amended,lS04,as the
law in the 4th Circuit providesno remediesfor proceduralviolationsthat do not result in a
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denial of F APE. Compensatory educational servicesprovided in the IEP Addendum provide

adequate compensation for past denials of FAPE due to procedural and substantive violations."

3. "We are requesting that the hearing officer issue an order/decision incorporating the ffiP and
IEP Addendum, which will decide aU issues in the request for due process hearing."

This letter alsomovedto quashthe 3/22/06subpoenaissuedto ; relatingto

as the childwhois subjectto this proceedingis I .andnot

who is the child's father. The Hearing Officer was also asked to not issue any

identical/similar subpoena to Ms. relating to the student involved in this case. In support it

was stated that:

1. "There are no issues of fact or law as to his eligt'bilityfor Special Education Services under

IDEA, or that the IEP and IEP Addendumdo not provideFAPEtand compensatethe student
for past proceduraland substantiveviolationsofIDEAlS04",and

2. "The subpoena, in that it requests:"records of any nature, includinge-mailst letters and
notes that you have taken," is overly~ not calculatedto lead to the discoveryof relevant
evidence,and a violationof Ms. ,'s and the student's privacy rights. Contesting,on
behalf of her legal guardian and grandson, I - Public School's compliance with
IDEA/S04,does not give the schoolor its attorneysthe right to everywritten record,notation,
~ or documentconcerningher grandsonfor the past threeyears."

The authorityof JamesT. Countissto act withoutthep~ of I was

additionally provided within this letter. retained the law officers of Hilary K.

Johnson, P.C. for whom Mr. Countiss works. It is further noted that the Request for Due Process

Hearing indicates Hilary K. Johnson, Esq.lJames T. Countiss, Advocate.

Modo" for l1liOrder E~1DfI tIIIdQwositio" to
Dismiss

~sMotio" to

On March 30, 2006 the guardian, by Hillary Johnson, Esquire, filed a "Motion for an Order

Embodying the IEP and IEP Addendum and Opposition to 's Motion to Dismiss". It was

presented that that the proper procedure where a settlement is reached is to incorporate that settlement

into the decision of the hearing office. It was moved for an order to be entered that the IEP and IEP

Addendum be implemented and that 90 hours of compensatory educational services be provided.

The Motion confirmed there is an agreement on the issues of whether the IEP and IEP

Addendum provides "FAPE". This Motion provided:
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a. "There are no other issues for the hearing officer to decide."
b. "Theonlyissuebeforethehearing officeris to issuean orderembodyingthe IEPandIEP

Addendum so that the school cannot formulate a new IEP giving less than the 90 hours of
compensatory education it agreed to."

c. "Since there are no factual issues for determination in this hearing this issue the should be
decided on motions, and no hearing should be held, and a decision should issue."

The Hearing Officer was requested to disregard the arguments relating to the sufficiency of the

request for due process hearing as the Hearing Officer's Determination bad been received.

Molloll to Disllliu

On March31, 2006: .Public Schools moved to dismiss the due process hearing

request. The Motion to Dismiss was tendered in response to the clarification of issues submitted

March 28, 2006. This Motion contended there is no appropriate basis for a due process hearing and the

Hearing Officer does not have authority to enter an order where there are no rights to adjudicate. It was

argued that the due process hearing must be based on a disagreement regarding the identification,

evaluation, educational placement and services or the provision of a FAPE and there is no such dispute

in this cause. And, it was contended, that because there are no issues for determination there is no

authority for the Hearing Officer to incorporate the IEP and IEP Addendum into an order or decision.

ObJectIoIIto tU.Jss1l/l1lceqf S~ for Productioll qf DocIDllellts

By the letter of April 3, 2006 Mr. Countiss objected to the issuance of additional subpoenas for

production of documents requested by Public Schools and received on March 31, 2006.

It was argued that there are no issues of fact or law as to eligibility for Special Education Services

under IDEA or that the IEP and IEP Addendum do not currently provide FAPE and compensate the

student for past procedural and substantive violations ofIDEA/504, as long as cannot change the

number of hours of such services in a later IEP.

It is further argued that the subpoenas request confidential information that should be required

to be produced only when clearly relevant or calculated to lead to discovery of relevant evidence.

Objection is made that the subpoena to Ms. is overly broad, not calculated to lead to discovery

of relevant evidence, and a violation of privacy rights.
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QmIosilJon to the G"fII'dian's Motion for Il1IO'*r Emb.flIyinr the /pP antllEP Ad4e"drun

On April 11,2006 - .PublicSchoolsfiledan "Oppositionto the Guardian'sMotion

for an Order Embodying the IEP and IEP Addendum" and argued that the clarification and motion by

the guardian indicated no dispute exists regarding identification, evaluation, educational placement and

servicesor the provisionof FAPE. .PublicSchoolsfurtherarguedthat:

a. no dispute exists which may be heard and determined by the hearing officer;
b. there is no hearing entidement and no appropriate basis for a due process hearing;
c. there are no issues to be decided;
d. there is no authority for the Hearing Officer to incorporate the IEP and IEP

Addendum into an order or decision; and
e. the hearing officer is asked to approve an IEP and IEP addendum without a hearing

and there is no legal basis or authority for hearing officer to do so.

Public Schools moved for an order denying the guardian's motion and for a

dismi~ of the due process hearing.

DISCUSSION:

Illcorpol'tlJioll

The Hearing Officer has been provided the above indicated written motions/responses and a

copyof an IEPand IEPAddendumfor , TheIEPof 1/24/06is signedby

(dated 2-22-06) with the box checked indicating permission is given to implement the

IEP and placement decision and for the disability category identification. An IEP Addendum signed by

: (dated of 3/23/06) and with the box checked indicating consent to implement the IEP

Addendum has also been provided the hearing officer.

The Hearing Officer is asked to enter an orderldecision incorporating the IEP and the IEP

Addendum. Concern is expressed in the Motionfor an Order Embodying the IEP and IEP Addendum

and Opposition to Motion to Dismiss that, "Since the IEP addendum says it is not a part of a

stay put IEP, the school could adopt a new IEP that provides less than 90 hours of compensatory

education agreed to".

The Regulations Governing Special Education Programsfor Children with Disabilities in

Virginia ("Regulations") provides that a local educational agency ("LEA") shall insure that an IEP is

developed and implemented for each child with a disability served by that LEA. (8 VAC 20-80-62
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(A» If services provided for within the IEP were not provided this may result in a due process hearing.

Changes to an IEP must involve a IEP meeting and a parent has a right notice and to participate as an

IEP team member. Per 8 VAC 20-80-70 (E)(l)(c) parental consent is required to any revision of the

child's IEP services or, as per 8 VAC 20-80-76 (B)(2), the LEA would have to initiate a due process

hearing to resolve a disagreement when the parent(s) withhold consent for an action that requires

parental consent.

Hearing Officer's Decision 04-046 is presented as indicative of the proper procedure being,

when a settlement agreement has been reached, to incorporate that settlement into a decision of the

hearing officer. Several factors distinguish that cause. In reviewing that decision it appears the parties

in that case had entered into a forma] written agreement. However. there is no formal written

agreement presented in this cause. The present cause involves an IEP which was signed by Ms.

.indicating her consent to implement the IEP and placement decision and for the disability

category identification. The IEP Addendum was signed indicating a consent to implement the IEP

Addendum. While the Hearing Officer's Decision 04-046 does not indicate if there was objection or

agreement to the incorporation there is a specific objection to the incorporation of the IEP and IEP

Addendum in this cause.

In the present case an IEP and IEP Addendum are asked to be incorporated over the objection

of one of the parties without evidence taken in a due process hearing. There are concerns in this cause

about the issuing of a decision/order incorporating the IEP and IEP Addendum as requested. The

Hearing Officer is reluctant to incorporate an IEP and IEP Addendum into a Decision or Order based

upon the information presented, over the objection of one party, and without a hearing being conducted

and evidence taken.

Due Process Hearing

Mr. Countiss states in the letter of April 3, 2006 that there are no issues of fact or law as to

eligibility for Special Education Services under IDEA and that there are no issues that the IEP and IEP

Addendum do not currently provide FAPE as long as :PScannot change the number of hours of such

services in a later IEP.

The Regulations provide either a parent or parents or a local educational agency may request a

due process hearing when a disagreement arises regarding any of the following:
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a. Identification of a child with a disability;
b. Evaluation of a child with a disability (including disagreements regarding payment for an

independent educational evaluation);
c. Educational placement and services of the child; and
d. Provision of a ftee appropriate public education to the child (8 VAC 20-80-76(8)(1»

IDEA further provides that a party can present a due process hearing request "with respect to

any matter relating to the identification, evaluation, or educational placement of the child or the

provision of a ftee appropriate public education to such child. (20 U.S.C. §1415(b)(6)(A»

No issues have been raised concerning identification or evaluation. As stated in the Motion For

an Order Embodying the IEP and IEP Addendum and Opposition to Motion to Dismiss there is

not a disagreement relating to the identification, evaluation, educational placement and services, or the

provision of a ftee appropriate public education.

The Hearing Officer addresses matters currently before him. Before him is an IEP and an IEP

Addendum signed by Ms. . As provided in the letter of April 3, 2006 there is no issue offset

or law as to eligibility or that the IEP and IEP Addendum do not currently provide FAPE. If there were

to be a change in the IEP and/or IEP Addendum that matter would have to be addressed in a separate

due process complaint and hearing.

It is stated in the motions and responses filed herein a.) thereare no issuesof factor lawas to

eligibilityfor SpecialEducationServicesor as to the provisionofFAPE, b.) there are no remainine:issues as

to procedural violations of IDEA, as amended, or 504, and c.) the only matter requested is an

order/decision incorporating the IEP and IEP Addendum.

The Regulations provide that the hearing officer has the authority to enter a disposition as to

every issue presented for decision and identify and determine the prevailing party on each issue that is

decided. (8 VAC 20-80-76(K)(11» However, there are no issues in conflict or disputed as to matters

of identification, evaluation, educational placement and services, or the provision a FAPE presented in

this cause and therefore is no basis for a due process hearing.

DECISION AND ORDER:

For the reasons stated above it is the decision of the Hearing Officer and so Ordered that:
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1. The Hearing Officer denies the motion to incorporate or embody the IEP and IEP Addendum

into a decision/order. The Motionfor an Order Embodying the IEP and IEP Addendum

is hereby denied.

2. There being no other issues for determination in this cause the Motionfor Dismissal is

granted and this cause is hereby tlismissed. No due process hearing was conducted.

3. This cause being dismissed, there being no need for further subpoenas to be issued, none

will be issued and the subpoenas previously issued in this cause are hereby quashed.

APPEAL ANDIMPLEMENTATION:

1. Appealnpts: The hearingofficer's decisionis finalandbindingunlessei1herpartyappealsin a
federaldistrictcourtwithin90calendardaysof the dateof the decision,or in a statecircuitcourtwithinone
year of the date of the deciSion.

2. 'ntPJementationPlan:The localeducationalagencyshalldevelopand submitan implementation
plan within45 calendardaysof the renderingof a decisionor thewithdrawalof a hearingrequestwiththe
followingexception:the appealor considerationof an appealof the decisionby the localschooldivisionand
the decisionis not an agreementby the hearingofficerwiththe parentor parentsof the childthat a changein
placementis appropriate.

April 18, 2006

Copies faxed and mailed to:

I. Kathleen S. Mehfoud, Esq.
Reed Smith LLP
Rivediont Plaza -West Tower

901 East Byrd Stteet, Suite 1700
Richmond, VA 23219-4068

2. Hilary K. Johnson. EsqJJames T. Countiss
Hillary K. Johnson, P.C.
190 East Main S1reet
AbiDgdon, VA 24210

Copies mailed to:

I.,

2. Dr. Judith A. Douglas. Office of Dispute Resolution and Admin. Services
Va. Dept. of Education
P.O. Box 2120

Richmond, VA 23218-2120
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