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VIRGINIA DEPARTMENT OF EDUCATION
DIVISION OF SPECIAL EDUCATION AND STUDENT SERVICES
OFFICE OF DISPUTE RESOLUTION & ADMINISTRATIVE SERVICES

CASE CLOSURE SUMMARY REPORT

__ _County Public Schools Mr. and Mrs.

School Division (LEA) Name of Parents
May 20, 2015

Name of Child Date of Decision or Dismissal
Patrick T. Andriano, Esq. Parents represented the child
Counsel Representing LEA Representative of the Parent/Child
Parents School Division
Party Initiating Hearing Prevailing Party

Hearing Officer’s Summary and Determination

On March 6, 2015, Mr. and Msrs. (“Parents”) filed a *Request for Due Process
Hearing” alleging the County Public Schools, the Local Educational Agency (“LEA”)
failed to provide an annual Individualized Education Program (“IEP”) for the student for the 2014-2015
school-year concerning , Ir. (“Student™), the minor child of the parents. The parents

proposed as a resolution an appropriate IEP, a Tablet, Extended School Day/Extended School year and a
private placement at the Academy.

The Hearing went forward on April 27 and April 28, 2015 in County, VA. The Issues
presented were as follows:

1. Whether the IEP developed for the Student dated March 11, 2015 is reasonably calculated to confer
educational benefit to the Student;

2. Whether the parent’s request for a private placement at the is supported by the
record.

3. Whether the LEA should be authorized 10 implement the March 11, 2015 IEP.

IT IS HEREBY ORDERED as follows:

The IEP dated March 11, 2015 is reasonably calculated to confer educational benefit to the student and
the accommodations set forth therein, including the availability of assistive technology, are appropriate
for enabling the student to benefit from the educational opportunities provided to him. There was no
evidence that the student would benefit from Extended School Day/Extended School year; thus such is
not ordered; accordingly, the LEA is autharized to implement the IEP. Furthermore, the placement at




JEIS is an appropriate placement for the student and a placement at the
not an appropriale placement.

This certifies ¢that 1 have completed this hearing in accordance with the regulations. .

QJLJ /[ : J "'mﬁ May 20, 2015

David R. Smith Date
Hearing Officer

Ce: Mrn
Mrs.
Patrick T. Andriano, Esq.
Reginald B. Frazier, Esq.
Ron Geiershach, Esq.,
Virginia Department of Education




IN THE VIRGINIA DEPARTMENT OF EDUCATION
DIVISION OF SPECIAL EDUCATION AND STUDENT SERVICES
OFFICE OF DISPUTE RESOLUTION & ADMINISTRATIVE SERVICES

MR, &
MRS.

Complainants,
V. IN RE:

(“STUDENT")
PUBLIC SCHOOLS,

Respondent,
(Local Educational Agency)

Tt vt vt “waw' wmt wawt wt e et e ey wer “wer'

FINDINGS OF FACT, CONCLUSIONS OF LAW
AND DECISION

INTRODUCTION
A. Procedural listory
On March 6. 2015, Mr. and Mrs. (*Parents™) liled a “Request for Due Process
Hearing™ ("Complaint™) against the County Public Schools. the Local Educational

Agency (“LEA") in regards to the Student. the minor child of the parents.

The Complaint was liled pursuant to 20 ULS.C. 1413 (b} (6) and 8 VAC 20-81-210 € (2). The
parents alleged the LIEA failed to provide an annual Individualized Liducation Program (“1EP™) (or the
student for the 2014-20135 school-year. The parents proposed in the Complaint as a resolwlion an

appropriate [EP. a Tablet. Extended School Day/lxtended School year and a private placement at the




By letter dated March 13, 2015. the undersigned was appointed 1o serve as the hearing officer in
the above captioned Due Process 1 learing in accordance with the ~Individuals with Disabilitics
Lducation Act ("IDI:AT) 20 U.S. C. §1400. The LIA also provided the hearing olficer with a copy of

the Complaint that was liled by the parents.

The partics parlicipated in an initial pre-hearing conlcrence call on March 20, 2015, The
purpose ol the initial conference call was to discuss procedural matters relevant for going forward with
the hearing. inctuding the dates lor the hearing which was agreed to as April 27 and Aprif 28, 2015. The
live (5) day disclosures. including exhibits and list of’ witnesses the parties agreed would be provided to
each other on April 20, 2015. The location of the hearing was agreed (o as a facility (o be provided by
the LEA in County and the parents decided they wanted an open hearing. The partics
also discussed the issues in this case that would be reso]ved by the hearing. The date lor the issuance of’
the hearing ofTicer’s final decision was delermined to be May 20, 2015. In view of the lact that the

parents filed the Complaint, they had the burden ol proof.

Subsequent to the initial prchearing conference call. the parties brought to the atiention of the
hearing olficer several matters that were addressed prior to the hearing. The LEA had requested that the
student be recvaluated in the following areas; Psychological, Educational, Speech/Language and Social.
The parents initially did not give their consent; however, afier the LEA responded to questions the

parents had, consent was provided by email dated March 26, 2015.

The parents had also submitted drafi subpocnas; however, LEA objected as being overly broad
lor, among other reasons, the subpoenas werc not timely filed, were for a period beyond the IDEA’s

slatute of limitatien and requests {or witnesses included individuals who no longer worked lor the LEA:




accordingly. the subpocnas were not issued: however, in their respective 3-Day disclosure documents.

the partics disclosed the witnesses that would be catled Lo testily at the hearing without objection.
B. Pre-Hearing Summary:

The parents represented the student a the hearing. The LEEA was represented by Patrick T.
Andriano, Esq. and Ms. Dircetor ol Student Services, was the LEA

represcntative,

The LEA did not file a Notice ol Insulliciency challenging the matters presented in the

Complaint: accordingly. the hearing went forward based on the Complaint filed by the parents.

(1) Disclosures:
As required by the pre-hearing conference call ol March 20, 20135 both parties submitied Five-
Day disclosures identifying their wilnesses and containing their respective exhibits to be admitied into

evidence as exhibits for the hearing.

(a) Proposed Exhibits:

(1) Parents™ Exhibits, 1 through I6, (Sce Atlachment A- P Ex. ™ ): (the parents provided 12
exhibits with their five-day, bul added [our (4) additional exhibits (13 - 16) were added
at the hearing which were the evaluations conducted by the LEA and included with the
LEA’s exhibits as Numbers 31, 32, 33 and 35).

(2) Respondent’s Exhibits: | through 40, (Sce Attachment B - “LEA Ex. ™)

(The disclosure documents of both parties were admitted into evidence at the hearing with the
exception of a portion of Parents’ Exhibit 2 referriny to the case ol “M.L. Versus Federal Way
School District” that was omitted from the record and Parenis™ Exhibit 6 that was not admitted).




(b) Witness who testified at the hearing:

Parents:

The Student
Mrs.

Mr.

Ms.

Ms.

Respondent:

Ms. , School Psychologist, (Expert in school psychology. assessments
and eligibility of students with disabilities)

Ms. . Special Education Teacher and Case Manager (Ixpert in special
Education):

C. The Record:

The Record in this matter upon which this decision is based consists ol the following:

I. The Parents’ Due Process Hearing Complainant dated March 6. 2015;

1)

Transcripts ol the learing - April 27, 2015 and April 28, 2015;

[F )

Parents Exhibits, as listed above;
4. Respondent’s Exhibils as listed above;

The Pre-1learing Summaries/Orders dated: March 23, 2015, March 26. 2015. April 3. 2015,April 13,

(S [}

2015.
6. This Findings ol Fact, Conclusion of Law and Decision.

ISSUES TO BE RESOLVED

1. Whether the 1EP developed for the Student dated March 11, 2015 is reasonably calculated to conler

educational benefit to the Student;



2. Whether the parent’s request {or a private placement at the is supported by the
record.
3. Whether the LEA should be authorized to implement the March 11. 2015 1P,

FINDINGS OF FACTS

The Student is fourteen (14) years old of age ind has been determined eligible lor special
education services pursuant to the 1IDEA with a Specific Learning Disability. Speech and Language
Impairment and Autism. (Tr. pg. 194: LEA Ex. 9). The student is currently in the 9" grade a1 the

Junior High School ( JUIS™). The student likes o travel, draw, waltch trains and

wants o be a train engineer when he graduates from school (Tr. pg. 19).

The student testified that one ol the classes he enjoys is the Fillh Block class called the “resource
class,” also called the ~independent living class™ (Tr. pg. 21} where he does his homework and gets
assistance [rom the resource classroom teacher, Mr. . who works with the student on his

homework assignments, including math and sometimes works with the student “directly.” (Tr. pg. 25).

The last agreed upon [EP lor the student is dated June 2. 2013 (LEA Ex. 9) and as such funclions
as the student’s “stay-put” IEP: therefore, the special education and related services the student has been

receiving for the 2014-2015 school-year is based on this June 2, 2013 1EP.

The June 2, 2013 IEP concluded the student was eligible lor special education and related
services and met the criteria as a student with a Specitic Learning Disability. Speech and Language
Impairment and Autism. The IEP had the student participating in special education and general
education selting during the school day. [le participated in a sell-contained selting for math, English,
social studies and a resource class. lle participated in a collaborative setting lor science. e participaled

in the general education setting for health, physical education and exploratory classes. (LEA Ex. 9).
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On June 23. 2014, the LEA sent the parents a meeting notice stating an [EP meeting for the
student was scheduled lor June 26, 2014, The meeting notice stated that Ms. . special
education teacher and the student’s case manager was the point of contact. The purpose of the meeting
included *IEP Development or Review™ and “Transition: Poslsecondary Goals, Transition Services.” (P
Ex. 4) At the time of the June 26. 2014 IEP meeting. the student was in the 8" prade and transitioning to

JHS. (Tr. pg. 232).

The 1EP meeting went forward as scheduled on Junc 26. 2014 and the attendees were. Mr.

, father, Ms. . Special Education Teacher, Mr. , Assistant Principal
and Ms. , Speech & Language Pathologist. (LEA Ex. 11). Mrs. , the student’s

mother, did nol attend the June 26, 2014 IEP mecting (TR. pg. 39), bul attended the October 6, 2014 1P

mecting, bul not the follow-on meeting held on October 9, 2014,

Mr. was called by the parents (o testily. Mr. is the assistant
principal at the student’s school. (Tr. pg. 42). Mr. served as the LEA designee at the IEP
meelings. (Tr. pg. 119). Among Mr. responsibilities as the LEA representative is to determine
the appropriate needs of the student at the IEP mecting. (Tr. pg. 42). Mr. has an endorsement o
teach and a master’s in education, specializing in administration and supervision in pre-K through 12,

(Tr. pg. 43).

At the June 26, 2014 IEP meeting, the paremts requesied that the student be provided a tablet lor
his personal use.” (P. Ex. 4). The LEA issued a “Prior Notice™ (LEA Ex. 12) slating. among olher
things. that the LEA was not assigning a tablet to the student because the use of a tablet for him was not

necessary in order for him to access the curriculum. The use of the tablets was available for the teachers



1o use as a resource. bul not to be assigned to cach student individually. (Tr. pgs. 72, 73. 74 - Testimony

ol Mr. ).

The parents requested that the student be provided with one-on-one instruction in history and
science (P. Ex. 4). The parents contend the student perlorms better in a one-on-one instruction selting

and testing or small group instruction (Tr. pg. 32).

The LEA responded that he was geuting one-on-one instruction through his accommodations
placed in his proposed IEP as far as clarilying and checking (or understanding. (Tr. pg. 112). Mr.
lestified that the studem receives one-on-one instruction in his resource room class in fifth
period where through “LExtra Time-Extra llelp” (“ET1") he can request assistance from a tcacher or
paraprolessional in the classroom. (Tr. pg. 113). This would include extra help from a general education
teacher endorsed in math. science. English or social studies as well as time to do his homework and ask
questions about his homework. (Tr. pg. 117). Mrs. aliended the June 26, 2014 [EP meeting. but

an IEP for the student for the 2014-2015 school year was nol agreed to.

The proposed Junc 26. 2014 IEP included a combination of general education and special
education services for the student. (LEA Ex. 14: Tr. pg. 122 ). Also. added to the proposed
Junc 26, 2014 [P was a nole regarding Mrs. the student’s English teacher: “Mrs. noled to
the team that some strategies she uses lor (the student) and the other students in the small group
instruction environment is the use of positive reinforcement. enlarged font on assignments, slow pace,
and adult proximity. The structure ol the class has allowed for demonstration of success.” (LEA Ex. 18.

pe. 8. Tr. pg. 129-130)

After the Junc 26, 2014 1EP meeting. on August 4, 2014, the parents notilied the LEA that they

were only consenting (o the student being placed in all general education classes with speech and




language services (wice a week 30 minutes cach and that the 1P of June 26. 2014 should not be

implemented. (LEA Ex. 14)

On September 23, 2014, as a result of mediation. a representative of the LEA and the parent
signed an agreecment where, among other things, it was agreed that in the student’s resource class, he
would receive direct assistance in math, science, English and social studies. giving him an opportunity

for extra help, extra time to work on assignments, remediation, clarification. (LEA Ex. 16; Tr. pg. 124).

In addition, the Mediation Agreement contained a paragraph 7 that reads as follows:

~An 1EP meeting will be convened on October 6™ at 9:30 a.m. at Jr. ligh. This IEP
meeting will incorporate points #2 and 4 in this agreement and any other items which may be
determined at the meeting. Upon inclusion of these points into the drafi [EP, Mr. agrees

to sign the IEP for the 2014-20135 school-year so it may be implemented. Should parties need (o
adjust this date they can communicate with each other.”

Point 2 of the agreement reads as {ollows”

A laptop will be made available [or (the student’s } use for schoof and home. By Oclober I,
2014, (the student) will receive a tutorial in the use of the laptop and programs. A sel of writlen
instructions will be provided. Any downloads for the laptop from teachers will be completed.”

Point 4 ol the agreement reads as follows™

{The student’s) schedule will remain as it is on this date: 2 sell contained classes and 2
collaborative classes. His current Independent Living/Resource Block will be customized to
provide (the student) with re-leaching opportunities and focus on his 2 collaborative classes.
There will be no Independent Living curriculum taught. A review of his progress in the 2
collaborative classes as well as his progress in Extended School Day and whether or not it should
be continued will be reviewed afier the first semester of 2014-2015 school year on or before Feb.
1, 2015. The Case manager will contact the parent 1o set up this meeling.”

On Seplember 30, 2014 a Mecting Notice was issued by the LEA scheduling an 1EP mecting lor
October 6. 2014. The IEP meeting went forward on October 6. 2014 as scheduled and a proposed 1EP

was drafted by the LEA for the student for the 9" prade. (LEA Ex. 18). The attendees at this meeling



were: Mrs. » Ms. . Mr. , Ms. and Ms.

Mrs. aitended the meeting, but did not sign the participation page because it was not
presented to her and the team indicated the meeting was (o be continued 1o October 9, 2014, (Tr. pg. 29).

An IEP [or the student for the 2014-2015 school-year was discussed, but not agreed to.

As of the Qctober 6, 2014 1EP meeting, the siudent was in class al IS lor
approximaltely six (6) weeks. (Tr. pg. 239). He was in self-contained (special education) classes {or
English and his teacher was Ms, . who is endorsed as a general education and special education
teacher (Tr. p 83), for science his teacher is Ms. . for math he has Mrs. . lor history Mr.

, & collaborative class, for health and PE, Mr. and his lifih block resource independent

living class is with Mr. and band Mr. (Tr. p 80).

At the October 6. 2014 IEP meeting, the parent requested that a personal tablet be made available
for the student. This request was based on a list of supplies required by Ms. the student’s
Algebra One teacher that stated, among other things: “Supplies - Please replace as necessary
Calculator for home wse (Ti-83)" (P. Ex. 5). The parents took this as a requirement for the student in
his math class. However. the LEA representatives disagreed indicating they did not believe such was
necessary for the student o access the curriculum and that the accominodations provided in the

proposed IEP would meet his needs. such as lower technology items like Post-It notes and highlighters.

Following the October 6, 2014 [P meeting, the LLEA issued a Prior Notice relusing 1o
implement the parent’s request for a T1-83 calculator for home use until an assistive technology
evaluation has been completed, until then the use ol such would not be necessary for a {ree and

appropriate education at the time. The T1-83 calculator would be made available for the student by the



math department at JIS il needed. The LEA would also encourage students 10 use such
during the ET11 in the resource room, but il the student needed to take one home, one would be made
available for him (Tr. pg. 133, 134). Mr. testified credibly that the team felt a tablet would be a

hindrance to the student (Tr. pg. 63).

The parents had also requested that the IEP team meet every 10 days to discuss the student’s
progress. (P. Ex 3; Tr. pg. 101). The LEA relused 1o implement the parent’s request for an IEP meeting
every 10 days and stated progress reports would be semt home every 4 2 weeks and that the parents have
access lo the school parent portal [or monitoring the student’s grades and that teachers could be
contacled through email or phone when the parents have questions. (P Ex. 5, page 38). (Tr. 135.). The

[L:P meeting was continued to October 9, 2014,

For the 2014-2015 school-ycar. the student participated in special education and general
cducation setting during the school day. Fle was in a scll-contained setting for math, English and Skills
for Independent Living. (Tr. pg. 207 ). A scli-contained selting is a selting where students are placed in a
small group setting with a limited number of kids and they can get instruction Irom a classroom teacher
and a paraprolessional or special education teacher and a student can address their accommodations such
as clarifying directions and simplifying things and use assistive technology is available. (Tr. pg. 207-
208: testimony of Ms. ). 1le was in a collaborative setting [or science and social studies. A
collaborative selting is described as a seiling that would include a gencral education teacher and a
special education teacher in the same classroom teaching a subject (Tr. pg. 197).  The student
participaied in the general education setting lor health, physical education and vocational classes. (Tr.

pg. 197).
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Based on his disabilities, at times. the student had difficulty during the 2014-2015 school-year
expressing his thoughts when working in groups: however, he has shown success in an environment that
provides small group instruction lor his core academic classes. [le requires the structure ol a sell-
contained class with small group instruction where support and teaching techniques are utilized. (Tr. pg.

207 - Ms. )-

At the hearing, Mr. provided credible testimony at the hearing that one-on-one
instruction lor the student was neither a strength, nor a weakness, but that all student would benefit from
one-on-one instruction.{TR. pg. 51). Further Mr. testified that based on his history with the
student, and taking time to clarily (or him or checking on him to make sure that he is on task and

understands what needs to be done. are opportunities lor one-on-one instruction. (Tr. pg. 51)

The proposed June 26. 2014 [EP was a Transitional IEP when the student was still in the cighth
grade. but being promoted Irom the Eighth grade 10 the Ninth grade. The proposed October 6, 2014 IEP
was a continuation of (he proposed IEP of June 26, 2014. (Tr. pg. 54). One-on-one instruction was
placed in the student’s [P as the student’s present level of performance as information [rom the

student’s teacher’s. (Tr. pg.53).

Following the October IEP meetings, on November 18, 2014, an Assistive Technology
Considerations/Assessment was conducted pertaining 1o the student. (LEA Ex. 2). Among other things.
thie team concluded that for the student, low-tech visual organizers were recommended, that audio
playback assistive technology not be used, a laptop was recommended for typing. editing, writing
greater than one paragraph and that specific examples be used lor each section of tested material. (Tr. p.
163, testimony ol Ms. ). Another IEP meeting went lorward on December 19, 2014 lor the

purpose of reviewing (he Assistive Technology Evaluation. The parent and the LEA representative



agreed that the 1EP that was proposed in October 2014 did not require revision to address the student’s
assistive technology needs: however. the parents requested an Independent Education Evaluation
("IEE™). which request was agreed to by the LEA. (P IEx. 9. p. 13: Tr. p. 164-165; also see LEA EX. 34).
The [EE was conducled by Children’s [lospital of Richmond at VCU (P. Ex. 9), but Children’s 1lospital

did not speak 10 any of the student’s teachers. (Tr. p. 165, testimony of Ms. ).

On March 3, 2015, a Meeting Notice was sent Lo the parents scheduling an [P meeting for
March 11, 2015. (LEA Ex. 24). The notice stated the purpase was lor 1P Development or Review and
for Transition. llowever, the LEA was informed by email dated March 10, 2015 from the parents that
they would not participale in the meeting in view of their request for a Due Process learing that was

subsequently scheduled for April 27 and 28, 2015.

A Meetine Notice was provided the parents dated March 3, 2015 (LEA Ex. 24 pg. 42) that
included a letter summarizing what would be included in the IEP (LEA Ex. 24, pgs. 43-44}), The letier
stated that the LEA proposed to implement the 1P developed on March 11, 2015 and that it proposed to
conduct a comprehensive reevaluation of (he student. The Meeting Notice also stated the IEP would
provide for a placement in a public day school with dircct special education support for math 225
minutes/week: English 225 minutes/week; science 225 minutes/week history 225 minutes/weck and
study skiils 300 minutes/week. The letler also stated the IEP would be prepared to provide the student

the services he requires. (LEA Ex. 24, pg. 43).

In addition to the comprchensive services (o be provided to the student, the IEP would provide
the student with specific accommodations and contained annual goals to address the student’s specific
weaknesses in the arcas of reading. writing, mathematics, communicalion, social skills and transition

and related service of speech-language pathology services. The LEA also proposed to reevaluate the
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student and conduct educational, psychological. speech/language and sociocultural evaluations ol the

student.

The letter stated the LI:A considered the option of placement of the student in collaborative
classes. but rejected this option because the student requires direct special education support with small
group instruction in the struclure of a special education classroom. The option of a placement in a
private education school was also considered, but rejected because such a placement would be too
restrictive for the student. The option ol extended school ycar and extended school day services were
also considered but rejected because the LEA concluded, among other reasons. the student had been
provided such services in the past but he ofien could not participate in such service as a result of being
too tired from a full school day. The student would also receive direct Postsecondary Goals. Transition

Services. (LEA Ex.24, pg. 44).

The March 11, 2015 1P meeting went forward with the school division representatives
participating. At the March | 1. 2015 [EEP meeting, among other things. an IEP for the 2015-2016 school
year was drafied that included scheduling the student on a weekly basis in a Sell-Contained Classroom
for Language Arts, Math, Science and Ilistory. The 1EP also provided for the student being in a Self-
Contained Resource Room on a weckly basis for Study Skills and Specialized instruction in Reading.
With regard to consideration for the “Least Restrictive Environment™ (“LRE") the {EP also provided lor
the student to be placed in a self-contained setting for his core academic arcas. Proposed IEP provided
that the Study Skills class would consist of a customized block in which the student would be provided
help with assignment in math, science. English and direct instruction lor 60 minutes weekly from a
reading specialist in the resource room and a sell~contained English class. The scll-contained selling is

to provide the student with specialized support and interventions. The student would be provided with
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direct instruction within the resource room with the use ol his accommodations and teaching strategics.

(LEA Ex. 24).

Following the March 11, 2015 1EP meeting. the LEEA conducted reevaluations of the student that
included a Psychological Assessment conducied by Ms, who testilied as an expert in
the lield ol school psychology. assessments and cligibility ol students with disabilities. {Tr. pg. 182. :
LEA: Ex. 37). Based on her assessment, Ms, concluded that the student has o very significant
learning disability (Tr. pg. [89). llis disabilities are in three categories, specilic learning disability as his
primary disability and secondary disability of speech and language impairment with a tertiary (lcast
impactlul) disability in autism. (Tr. pg. 194). Based on her review. Ms. concluded the proposed
June 26, 2014 [P prepared by the LEA was reasonably calculaled 1o allow the student to make
progress. (Tr. pg. 199). She further testified that the 1EPs developed by the LEA accommeodate his
needs and that the proposed IIZPs provide tor extended time {o complele work and have indicated time 1o

do 1esting one-on-onc so the student does not have to do it in a group. (Tr. pg. 193).

disagreed with the parent’s note ol August 4. 2015 in which the parcnts wanted the
student (0 be in general education classes except for speech and fanguage. The student was found

eligible lor special education because of his disabilities and needs specialized instruction. (Tr. pg. 202).

observed the student in his seli-contained math class and noted that he raised his hand.
asked for help and the paraprofessional was able to give him some individual altention (Tr. pg. 208). She
also observed him in his collaborative world llistory classroom that has a regular education (eacher and
a special education teacher, le did not volunteer to answer any questions individually in the larger

seiting and he did not answer any question posed by the teacher 10 the class as a whole (Tr. p. 209).



reviewed the October 2014 [I:P and determined and as dralted it was reasonably calculated to

allow the student to make progress. (LEA Ex. 18)

Ms. reviewed the LEEA"s proposed 1EP dated March 1. 2015 and noted it proposed that
the student be in sell-contained classrooms for four subjects: language arts, math science and history
with study skills in the resource room and a reading specialist was added from the previous [EPs for two
hours a week. Ms. concluded the March | 1, 2015 1P to be appropriate for the student. (TT. pgs.
211-212). Ms. [urther noted the parents did not atiend the March 11, 2015 IEP meeting and that
they had sent the LEA an email dated March 10. 20135 that they would not be attending the meeting

because ol the o “due process complaint™ had been filed. (LEA Ex. 22: Tr. pg. 212).

Ms. testified as an expert in special education (Tr. pg. 231), she has
endorsements in specific learning disabilities and mental retardation. (Tr. pg. 229: LEA Ex.38). Ms.
is the student’s case manager and was his special education teacher in the cighth grade. (1.
pe. 228). As the student’s casc manager, Ms. receives progress reports from the student's

teachers every lour and one half weeks (Tr. pg. 233).

Ms, attended the June 26. 2014 1EP meeting and testified that at the time, the services
to be provided the student included having him in a collaboralive seuting. (Tr. pg. 234). The LEA 1EP
representatives also discussed a transition for the student in view of his age (o learn what his interest

were. (Tr. pg. 236).

Ms. recalled seeing the parent’s August 4, 2014 note (o the LEA indicating that the
parents were requesting the student be in general education classes with specch services twice a week
for 30 minutes. (LEA Ex. 14). Ms. testified that general education classes would not service

the student’s needs. (Tr. pg. 238).




Ms. was also in attendance at the October 6 and Qctober 9, 2014 [EP meetings. She
testified that an IEP was developed based on the June 26. 2014 IEP and the LIEA team lelt the [EP
would meet the student’s needs (Tr. pg. 239). Ms. testified the main dilference between the
Junc 26, 2014 IEP and the October 2014 IEP was that the LEEA representatives decided Lo keep the two
sclf-coniained classes in math and English and the student would be in a collaborative setting for social

studies and science. (Tr. pg. 243).

Ms. also attended an IEP meeting on March 11. 2015 at which an IEP was drafied by
the LEA representatives (Tr. pg. 244; LEA Ex. 24). The parents were not in attendance at this meeting.
(Tr. pg. 244). Ms. testilied that alter talking with the student’s teachers it was determined that
the student does betiter in his sell-contained classes. which was a change (rom the October 2014 {EP.
(Tr. pg. 245).The March 11. 2015 IEP also recognized that the student benefits from small group
instruction that are the sefl-contained classes. (Tr. pg. 264). Ms. also testified that the March
11,2015 LEP provides lor “retcaching™ in the student’s resource class. Ms. wenl on to
describe the setting 10 be provided by the March 11, 2015 IEP: “The environment he is being provided,
small group instruction and reteaching, are ofiered within that setting.” (Tr. pg. 266). When asked about
the 1P not including the reference that the student “dramatically improves when given individual and
small group atlention. Ms. testilied that (he small group setting that is included in the March
11. 2015 IEP allows lor the student Lo have individual attention and the student’s strengths or
weaknesses can be addressed. (Tr. pi. 272). She further testified that in the sell-contained classes the

student would benefit from the small group seiting or one-on-onc instruction. (Tr. pg. 273).

The hearing olficer linds the testimonics of the witnesses who testitied at the hearing to be
credible, this includes the student, Mrs. , Mr. , Ms., , Ms, » Ms. and
Ms. : however, in view ol the fact that Ms. and Ms. testilied as experts in their
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respective lields. greater weight is given (o their testimonies about the needs ol the student and the

appropriateness ol the March 11, 2015 IEP.
CONCLUSION:

The student has been receiving special education services based on a June 2. 2013 [EP prepared
prior to him being promoted o JHS. After four (4) aitempts 10 prepare an appropriate 1EP for
him providing for, among other things. transitional services, the partics were not able to agree on an [EP,
In fac, lollowing the June 26, 2014 IEP meeting, the parents stated their request lor the student 1o be
placed in general education. except for speech and language services, notwithstanding the fact that the
student’s disabilities were such that he had been determined eligible for special education services as a
result of Specific Learning Disabilities, Specch and Language Impairment and Autism. Based on the

evidence, the June 2, 2013 ~Stay-Put” IEP is not appropriate.

The parents contend the [EPs proposed by the LEA for the student were not appropriate because,
amony other things, they did nol provide [or one-on-one instruction and did not recognize that the
student “dramatically™ improved with such; the parents contend these 1o be “strengths™ of the student.
Based on the evidence however, although not specifically called “one-on-onc™ instruction, the student
testilied that he had been receiving “direct” instruction from his resource room teacher and based on the
lestimony of Mr. » Ms, and Ms. . the resource room is designed to allow students
to have access to a teacher 10 help them with their assignments on an individual basis. The 5™-Period
resource room has been made available (or the student and based on the testimony of the witnesses. the
student has participated in this resource room and in fact lunctions better in a small group setting:
consequently. the student has been receiving one-on-one instruction and the proposed |EPs have been

dralted 10 accommodate this need.
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On March 11, 2015 the LEA members of the 1EP team drafied an IEP that includes the onc-on-
one services the parents had sought due to the fact the March 11, 2015 IEP places the student in self-
contained setlings for his core subject areas and he will continue to receive direct services in the

resource room.

The self-contained setting is a small group setling with a special education teacher and another
teacher or paraprofessional; consequently, the student will be able Lo have assistance with his
assignments on an individual basis. [n addition. the student has available to him what is called “ETIH
which is designed to provide the student with extra help and time to do his work; accordingly, the

student’s strengths have not been overlooked by the LEA.

With regard to the student having a tablet for home use, based on the evidence, although the
LEA does not assign such to individual students, one can be made available to the student through the
math department il necessary: however, it is also clear that the student will have access o such in the

resource room.

Based on the Record, the [EP developed [or the Student on March 11. 2015 is reasonably

calculated to provide educational benefit to the Student; it complies with the requirements of the IDEA.

The parents requested the student have Extended School Day/Extended School year in the
Complaint: however, based on the testimony ol Ms. , (Tr. pg. 147) the Extended Day service had
been provided to him previously, but was not successful because the student was tired at the end of'the
school day. With regard (o the Extended School year proposal, there was no cvidence presenied at the

hearing regarding this type of service or how this would be of benefit to the student.

With regard 10 a private placement at the . there was no evidence presented at

the hearing concerning this as a placement and also based on the evidence, Lhe placement offered by the
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LEA at JI1S is an appropriate placement for the student and is well equipped to provide

appropriate educational and related services Lo the student.

The hearing officer notes the parents have been fully engaged in trying to ensure the student
recctves the services he needs (o be successlul. They apparently have helped him in identilying a carcer
path and are working with him to achieve his goal. Although the IDEA is a difficult law to understand.
even for those who deal with it on a day-to-day basis. it is encouraging to sce parents who have worked
to atiempt lo understand the various aspects of the IDEA in order 1o not only assist the student. but to
also present a credible argument about their concerns lor him and present a rcasonable case at a Due
Process Hearing. The hearing oflicer encourages the parents to continue with their understanding the
[DEA. but also, work with the LEA to ensure the student benefits [ully [rom what can be made available
to him. [t is easy 10 sce the parents have endeavored to understand the concepls of the IDEA as much as

possible as they may relate to their son and his disabilitics and help to prepare him for the future.

The Record shows that the LEA tried on several occasions (o design a program lor the Student.
but reasonable minds will ofien disagree. In any event, based upon all of the evidence presented. the
applicable statutes. regulations and case law and the arguments presented to the hearing olficer. it is
concluded the 1EP of March 11, 2015 represents an appropriate educational program [or the student. In
Board of [Zducation v. Rowley, 458 U.S. 176. 188 (1982). the United States Supreme Court concluded
that the “free appropriate public education™ requirement is satisficd by “providing personatized
instruction with sulticient support services to permit the child to benefit educationally (rom thal

instruction: the March 11. 2015 IEP satisfics this requirement.



DECISION

ITIS HEREBY ORDERED as follows:

The LEA's IEP dated March 11, 2015 is reasonably calculated to conler educational benefit 1o
the student and the accommeodations set forth therein, including the availability ol assistive tcchnology
are appropriate for enabling the student to benefit from the educational opportunities provided to him.
There was no cvidence that the student would benelit (rom Extended School Day/Ixtended School year;
thus such is not ordered; accordingly, the LEA is authorized 10 implement the [EP. Furthermore. the
placcment at J1IS is an appropriate placement (or the student and a placement at the

is not an appropriate placement.
RIGHT TO APPEAL

This decision is final and binding unless cither party appeals in a federal district court within 90
:alendar days of the date of this decision. or in a state circuit court within 180 calendar days of the date

of this decision.

KM C—20-13

Date

vid R. Smith
Hearing officer
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